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SENATE  JOINT  RESOLUTION  122,  TO  CREATE  A  COM- 
MISSION ON  REVISION  OF  THE  FEDERAL  COURT 
APPELLATE  SYSTEM  OF  THE  UNITED  STATES 


TUESDAY,  MAY  9,   1972 

U.S.  Senate, 

SuBCOMlVnTTEE  ON  IMPROVEMENT  IN  JUDICIAL  ISIaCHINERY 

OF  THE  Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met.  at  10  a.m.,  in  room  1318,  Old  Senate  Office 
Building,  Senator  Quentin  H.  Burdick  (chairman  of  the  subcommit- 
tee) ,  presiding. 

Present :  Senator  Burdick  and  Senator  Hruska. 

Also  present:  William  P.  Westphal,  chief  counsel;  Michael  J. 
Mullen,  assistant  counsel;  Thomas  L.  Burgum,  deputy  counsel;  and 
Miss  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  The  subcommittee  will  come  to  order.  The  sub- 
committee meets  today  for  the  first  of  3  days  of  hearings  devoted  to 
consideration  of  the  problems  of  our  Federal  appellate  courts  and 
the  possible  solutions  to  these  problems. 

Basically,  the  problem  arises  from  the  tremendous  increase  in  the 
caseload  of  the  circuit  courts.  From  3,889  cases  in  fiscal  year  1960, 
the  caseload  has  jumped  to  12,788  in  fiscal  year  1971 — a  300  percent 
increase  in  11  years.  To  the  68  circuit  judges  in  1960  have  been 
added  29  more  judges  for  a  present  total  of  97  circuit  judges.  How- 
ever, the  caseload  of  the  circuit  courts  has  increased  so  rapidly  that 
additional  judgeships  are  more  than  absorbed  by  the  numerical  in- 
crease in  cases.  ]Moreover,  there  may  be,  at  some  point,  an  upper 
limit  to  the  number  of  judges  that  can  be  efficiently  employed  on 
these  courts. 

The  full  statistical  description  of  this  growth  is  set  forth  in  the 
annual  reports  of  the  administrative  office  of  the  U.S.  courts.  With- 
out further  enumeration  of  statistics,  it  can  be  noted  that  there  are 
those  who  say  that  a  solution  to  the  problems  of  our  appellate  courts 
is  the  most  central  and  critical  problem  of  our  Federal  court  system. 

The  Judicial  Conference  of  the  United  States  has  made  several 
recommendations  in  an  effort  to  alleviate  these  problems.  It  has  rec- 
ommended : 

(1)  The  creation  of  a  commission  to  study  and  then  recommend 
changes  in  the  geographical  alinement  of  the  circuit  court  system. 

(2)  The  creation  of  10  additional  judgeships  in  seven  of  the  11 
circuits. 

(1) 


(3)  The  passage  of  legislation  which  would  authorize  each  court 
of  appeals,  with  the  approval  of  the  Judicial  Conference,  to  appoint 
a  staff  of  legal  assistants.  For  example,  for  the  Fifth  Circuit,  it  is 
contemplated  that  14  new  positions  would  be  authorized  by  the  Con- 
ference, if  such  legislation  were  enacted. 

Only  one  of  these  recommendations,  the  first  one,  has  been  put  in 
bill  form  and  introduced  in  the  Senate.  But  because  these  three  rec- 
ommendations are  necessarily  interrelated,  all  of  them  will  be  the 
subject  of  inquiry  during  our  hearings. 

Preliminary  consideration  of  this  subject,  particularly  in  the  li^ht 
of  historical  background,  discloses  some  interesting  and  confounding 
questions : 

(1)  Is  there  a  maximum  number  of  judges  for  a  court  of  appeals? 
If  so,  is  that  No.  9  as  the  second  circuit  apparently  feels,  or  is  it  15, 
as  the  fifth  circuit  contends?  Is  the  maximum  number  affected  by 
the  external  structuring  and  the  internal  administration  of  the 
court  ? 

(2)  Assuming  that  there  is  a  maximum  to  the  number  of  judges 
on  such  a  court,  can  the  productivity  of  a  bench  of  maximum  size  be 
increased  by  providing  more  staff  assistance  ? 

(3)  Is  geographic  realinement  of  the  circuits  a  solution?  If  so, 
how  often  will  realinement  have  to  be  accomplished?  Is  it  to  be  a 
realinement  calling  for  more  circuits? — less  circuits — or  no  circuits 
at  all?  What  affect  will  one  or  the  other  have  upon  the  heavy  work- 
load of  the  Supreme  Court  of  the  United  States  ? 

(4)  What  are  the  anticipated  caseloads  of  these  courts  in  1980, 
1990,  or  2020?  Will  a  solution  arrived  at  in  the  19T0's  meet  these 
foreseeable  needs  ? 

To  shed  light  on  these  vital  questions,  the  subcommittee  has  in- 
vited the  chief  judges  of  the  most  overburdened  circuits,  the  chair- 
man of  the  Judicial  Conference's  Committee  on  Court  Administra- 
tion, the  Director  of  the  Federal  Judicial  Center,  and  others  who 
have  made  special  efforts  to  study  the  problems  of  circuit  courts.  In 
addition,  the  subcommittee  invited  the  chief  judges  of  the  other  cir- 
cuits to  submit  their  views  in  writing  for  inclusion  in  the  hearing 
record. 

At  this  time,  there  will  be  included  in  the  record  a  copy  of  Senate 
Joint  Kesolution  122,  a  copy  of  the  Judicial  Conference  recommen- 
dation for  additional  judgeships  as  contained  in  Mr.  Rowland 
Kirk's  letter  of  November  4,  1971,  to  the  President  of  the  Senate, 
and  an  excerpt  from  the  Judicial  Conference  Report  of  the  October 
1971  meeting  as  it  relates  to  matters  of  additional  legal  assistants 
for  the  Fifth  Circuit. 

(The  copy  of  Senate  Joint  Resolution  122  and  the  letter  dated  No- 
vember 4, 1971  follow :) 


-ffif  S.J.RES.122 


IN  THE  SENATE  OF  THE  UNITED  STATES 

June  29  (legislative  day,  June  28),  1971 

Mr.  BuEDicK  introduced  the  following  joint  resolution;  which  was  read  twice 
and  referred  to  the  Committee  on  the  Judiciary 


JOINT  RESOLUTION 

To  create  a  Gomimssion  on  Kevision  of  the  Federal  Court 
Appellate  System  of  the  United  States. 

Whereas  the  number  of  appeals  filed  in  the  United  States  courts 
of  appeals  increased  14  per  centum  during  fiscal  year  1970 
over  the  year  1969  and  in  the  past  decade  have  increased 
from  three  thousand  eight  hundred  and  ninety-nine  appeals 
in  1960  to  a  total  of  eleven  thousand  six  hundred  and  sixty- 
two  appeals  in  1970;  and 

Whereas  the  number  of  circuit  judgeships  in  the  past  decade  has 
increased  from  sixty-eight  to  ninety-seven  judges  but  the 
number  of  appeals  pending  at  the  end  of  each  fiscal  year  has 
increased  from  two  thousand  two  hundred  and  twenty  in 
1960  to  eight  thousand  eight  hundred  and  twelve  in  1970; 
and 


2 

Whereas  the  Federal  Judicial  Center  has  projected  that  the  imput 
of  litigation  into  the  Federal  court  system  will  increase  from 
one  hundred  and  twenty-seven  thousand  cases  for  fiscal  year 
1970  to  three  hundred  and  fifty  thousand  cases  by  1990  if 
the  trend  of  recent  years  continues:  Now,  therefore,  be  it 

1  Resolved  by  the  Senate  and  House  of  Representatives 

2  of  the   United  States  of  America  in  Congress  assembled, 

3  That  there  is  hereby  established  a  Commission  on  Eevision 

4  of  the  Federal  Court  Appellate  System,  whose  function  shall 

5  be— 

6  (a)    to  study  the  present  division  of  the  United 

7  States  into  the  several  judicial  cii'cuits; 

8  (b)  to  study  the  problems  attendant  upon  prehear- 

9  ing  screemng  of  appeals,  en  banc  hearings,  intracirouit 
10  and  intercircuit  disparity  in  interpretation  of  Federal 
H           law,  and  oither  appellate  procedures  and  problems; 

12  (c)   to  study  the  present  and  anticipated  caseloads 

13  of  these  circuits,  the  workloads  of  the  judges,  the  time 
14.           required  for  appellate  review,  and  the  alleviation  of  the 

15  problems  arising  therefrom  by  redividing  the  United 

16  States  into  several  judicial  circuits  or  by  restructuring 

17  the  appellate  court  system,  or  by  other  feasible  court 

18  reforms ; 

19  (d)  to  study  the  problems  arising  from  present  and 

20  anticipated  caseload  of  the  Supreme  Court  and  the  pos- 

21  sible  alleviation  of  these  proiblems; 
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1  (e)  to  study  other  areas  of  court  reform  related  to 

2  the  problems  specified  herein;  and 

3  (f)  to  recommend  to  the  President,  the  Chief  Jus- 

4  tice  of  the  United  States,  and  the  Congress  such  altema- 

5  tive  changes  in  the  appellate  court  system  of  the  United 

6  States  as  may  he  most  appropriate  for  the  expeditious 

7  and  effective  disposition  of  the  present  and  anticipated 

8  caseload   of  Federal   appellate   courts,   consistent   with 

9  fundamental  concepts  of  fairness  and  due  process. 

10  Sec.   2.    (a)    ,The  Commission  shall  be  composed  of 

11  twelve  members  as  follows: 

12  ( 1 )    two  members  appointed  by  the  President  of 

13  the  United  States; 

14  (2)   two  memhers  of  the  Senate,  one  from  each  of 

15  the  two  major  political  parties,  appointed  by  the  Presi- 

16  dent  of  the  Senate; 

17  '  (3)  two  members  of  the  House  of  Eepresentatives, 

18  one  from  each  of  the  two  major  poUtical  parties,  ap- 

19  pomted  by  the  Speaker  of  the  House  of  Eepresentatives ; 

20  (4)   two  judges  appointed  by  the  Chief  Justice  of 

21  the  United  States ; 

22  (5)   two  practicing  lawyers  appointed  by  the  Ex- 

23  ecutive  Committee  of  the  American  Bar  Association ;  and 

24  (6)   two  professors  of  law  appointed  by  the  Execu- 

25  tive  Committee  of  the  American  Association  of  Law 

26  Schools.   ' 
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1  (b)   Any  vacancy  in  the  Commission  shall  be  filled  in 

2  the  same  manner  as  the  original  appointment. 

3  (c)    The  Commission  shall  elect  a  Chairman  and  a  Vice 

4  Chairman  from  among  its  members. 

5  (d)    Seven  members  of  the  Commission  shall  constitute 

6  a  quorum,  but  three  members  may  conduct  hearings. 

7  Sec.  3.   (a)   Members  of  the  Commission  who  are  offi- 

8  cers,  or  full-time  employees,  of  the  United  States  shall  receive 

9  no  additional  compensation  for  their  services,  but  shall  be 

10  reimbursed  for  travel,  subsistence,  and  other  necessary  ex- 

11  penses  incurred  in  the  performance  of  duties  vested  in  the 

12  Commission,  but  not  exceeding  the  maximum  amounts  au- 

13  thorized  under  section  456  of  title  28,  United  States  Code. 

14  (b)   Members  of  the  Commission  from  private  life  shall 

15  receive  $100  per  diem  for  each  day   (including  traveltime) 

16  during  which  he  is  engaged  in  the  actual  performance  of 

17  duties  vested  in  the  Commission,  plus  reimbursement  for 

18  travel,  subsistence,  and  other  necessary  expenses  incurred  in 

19  the  performance  of  such  duties,  but  not  in  excess  of  the 

20  maximum  amounts  authorized  under  section  456  of  title  28, 

21  United  States  Code. 

22  Sec.  4.  (a)  The  Commission  maj^  appoint  an  Executive 

23  Director  who  shall  receive  compensation  at  a  rate  not  exceed- 

24  ing  that  prescribed  for  level  V  of  the  Executive  Schedule, 

25  (b)   The  Executive  Director  may  appoint  and  fix  the 
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1  compensation   of   such   additional   personnel   as   he    deems 

2  necessary,  without  regard  to  the  provisions  of  title  5,  United 

3  States  Code,  governing  appointments  in  the  competitive  serv- 

4  ice  or  the  provisions  of  chapter  51  and  subchapter  III  of 

5  chapter  53  relating  to  classification  and  General  Schedule  pay 

6  rates:  Provided,  however,  That  such  compensation  shall  not 
'^  exceed  the  annual  rate  of  basic  pay  of  level  V  of  the  Execu- 

8  tive  Schedule  pay  rates,  section  5316,  title  5,  United  States 

9  Code. 

10  (c)    The  Director  may  procure  personal   services   of 

11  experts  and  consultants  as  authorized  by  section  3109  of 

12  title  5,  United  States  Code,  at  rates  not  to  exceed  the 

13  highest  level  payable  under  the  General  Schedule  pay  rates, 

14  section  5332,  title  5,  United  States  Code. 

1^  (d)    The  Administrative  Office   of  the   United  States 

1^  Courts  shall  provide  administrative  ser\^ices,  including  finan- 

1^  cial  and  budgeting  sers^ices,  for  the  Commission  on  a  re- 

18  imbursable  basis.  The  Federal  Judicial  Center  shall  pro\"ide 

19  necessary  research  services  on  a  reimbursable  basis. 

20  Sec.  5.  The  Commission  is  authorized  to  request  from 
"1  any  department,  agency,  or  independent  instrumentality 
^^  of  the  Government  any  uiformation  and  assistance  it  deems 
23  necessary  to  cany  out  its  fimctions  imder  this  joint  resolu- 
'^'*  tion  and  each  such  department,  agency,  and  independent 
^"^  instrumentality  is  authorized  to  provide  such  information 
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1  and  assistance  to  the  extent  pennitted  by  law  when  re- 

2  quested  hy  the  Chainnan  of  iiie  Commission. 

3  Sec,  6.  The  Coinmission  shall  submit  its  final  report 

4  to  the  President,  the  Oongress,  and  the  Chief  Justice  within 

5  two  years  after  the  date  of  this  joint  resolution.  The  Com- 

6  mission  shall  cease  to  exist  ninety  days  after  the  date  of  the 

7  submission  of  its  final  report. 

8  •         Sec.  7.  There  are  hereby  authorized  to  be  appropriated 

9  such  sums  as  may  be  necessary  to  carry  out  the  pui-poses  of 
10    this  joint  resolution. 


Administrative  Office  of  the  U.S.  Cotjets 

Washington,  B.C.,  November  It,  1971. 
Hon.  Spiro  T.  Agnew, 
President,  U.S.  Senate, 
Washington,  B.C. 

Deab  Mk.  President  :  On  behalf  of  the  Judicial  Conference  of  the  United 
States  I  am  transmitting  herewith  a  draft  of  a  bill,  approved  by  the  Confer- 
ence, to  provide  for  additional  judgeships  in  the  United  States  courts  of  ap- 
peals. 

The  bill  would  create  one  additional  judgeship  each  in  the  First,  Third,  Sev- 
enth and  Tenth  Circuits ;  and  two  additional  judgeships  in  the  Fourth  and 
Ninth  Circuits.  In  addition  the  bill  would  create  two  additional  judgeships  for 
the  United  States  Courts  of  Appeals  for  the  Second  Circuit,  but  provides  that 
these  positions  shall  be  filled  only  after  the  Judicial  Conference  certifies  the 
need  for  the  additional  judges,  and  the  Judicial  Council  of  the  Circuit  agrees. 

The  recommendations  for  additional  judgeships  contained  in  this  bill  are 
based  upon  a  quadrennial  survey  of  the  needs  of  the  United  States  courts  of 
appeals  which  was  completed  in  1970.  Since  the  passage  of  the  Act  of  June  18, 
1968.  82  Stat.  184,  appeals  docketed  in  the  United  States  courts  of  appeals 
have  increased  more  than  one-third  from  9,116  in  fiscal  year  1968  to  12,788  in 
the  fiscal  year  1971.  These  recommendations  are  based  upon  this  increased 
workload. 

Tht  Judicial  Council  of  the  Second  Circuit,  however,  has  taken  the  view 
that  the  number  of  judges  authorized  for  an  appellate  court  should  not  exceed 
nine,  which  is  the  number  of  judgeships  presently  authorized  for  that  court. 
Because  of  the  heavy  workload  of  this  court  the  Judicial  Conference  of  the 
United  States  believes  that  authorization  for  two  additional  judgeships  for  the 
Second  Circuit  should  be  provided,  but  that  the  positions  should  not  be  filled 
until  the  Conference  certifies  the  need  and  the  Judicial  Council  of  the  Circuit 
agrees. 

Representatives  of  the  Judicial  Conference  of  the  United  States  or  of  this 
oflBce  will  be  glad  to  appear  at  a  hearing  before  the  committee  to  which  this 
bill  may  be  referred  and  submit  any  additional  information  that  may  be  de- 
sired by  the  Congress. 

Respectfully  submitted, 

Rowland  F.  Kieks,  Director. 

A  BILL  To  authorize  additional  judgeships  for  the  United  States  courts  of  appeals 

Be  tit  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  the  President  shall  appoint, 
by  and  with  the  advice  and  consent  of  the  Senate,  one  additional  circuit  judge- 
ship for  the  first  circuit,  two  additional  circuit  judgeships  for  the  second  cir- 
cuit, one  additional  circuit  judgeship  for  the  third  circuit,  two  additional  cir- 
cuit judgeships  for  the  fourth  circuit,  one  additional  circuit  judgeship  for  the 
seventh  circuit,  two  additional  circuit  judgeships  for  the  ninth  circuit,  and  one 
additional  circuit  judgeship  for  the  tenth  circuit. 

See.  2.  The  two  additional  circuit  judgeships  authorized  by  section  1  for  the 
second  circuit  shall  be  filled  only  upon  certification  of  need  by  the  Judicial 
Conference  of  the  United  States. 

Sec.  3.  In  order  that  the  table  contained  in  section  44(a)  of  title  28  of  the 
United  States  Code  will  refiect  the  changes  made  by  section  1  in  the  number 
of  circuit  judgeships  for  said  circuits,  such  table  is  amended  to  read  as  follows 
with  respect  to  said  circuits : 

Circuits:  Number  of  judges 

First 4 

Second 11 

Third 10 

Fourth 9 

*  *  *  *  *  4c  Ik 

Seventh 9 

*  *  *  «  *  H:  * 

Ninth 15 

Tenth 8 
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[Excerpt  from  Federal  Judicial  Conference  Report,  October  1971  meeting] 

The  Conference  approved  the  request  of  Chief  Judge  Brown  of  the  Fifth  Cir- 
cuit, subject  to  the  availability  of  funds  and  the  drafting  of  substantive  legis- 
lation if  deemed  needed  by  the  Budget  Committee,  as  follows: 

(a)  Judges  staff: 

Position  and  additional  needs:  Resulting  total 

(1)  Secretaries  one  for  each  circuit  judge 2 

(2)  Secretaries,  two  for  chief  judge 4 

(3)  Secretaries,  upgrading  principal  secretary 0 

(4)  Law  clerk,  one  for  each  circuit  judge 3 

(5)  Clerical  assistant,  one  for  each  circuit  judge 1 

(b)  For  serving  the  whole  court: 

(1)  Chief  staff  attorney,  one  (approx.  $30,000) 1 

(2)  Additional  staff  attorneys,  five 8 

(3)  Secretaries  for  staff  law  clerk's  office,  three 4 

Senator  Burdick,  At  this  time,  I  would  ask  my  colleague  Senator 
Hruska  if  he  desires  to  make  a  statement. 

Senator  Hruska.  ISIr.  Chairman,  I  regret  exceedingly  that  a  pre- 
viously scheduled  hearing  of  another  Judiciary  Subcommittee  pre- 
vented me  from  being  here  at  the  beginning  of  this  session  called  to 
consider  Senate  Joint  Resolution  122,  a  joint  resolution  to  create  a 
Commission  on  Revision  of  the  Federal  Court  Appellate  System  of 
the  United  States.  This  is  a  most  important  and  absorbing  issue  and 
I  am  glad  that  I  was  able  to  get  here  in  time  to  hear  most  of  the 
witnesses. 

You  are  to  be  congratulated  for  taking  the  initiative,  almost  a 
year  ago,  in  introducing  this  resolution.  I  find  your  resolution  pre- 
ferable to  the  limited  one  proposed  by  the  Judicial  Conference  of 
the  United  States  in  March  1971.  Be  assured  that  you  and  this  sub- 
committee will  have  whatever  assistance  I  can  give  to  see  that  this 
matter  is  quickly  and  favorably  considered.  I  would  ask,  at  this 
point,  Mr.  Chairman,  that  with  your  permission,  I  would  like  to  be 
made  a  cosponsor  of  Senate  Joint  Resolution  122. 

As  the  size  of  the  U.S.  Courts  of  Appeals  grows  and  the  number 
of  cases  filed  therein  takes  dramatic  jumps  yearly,  the  need  for  a 
reexamination  of  the  structure  and  functioning  of  these  very  impor- 
tant institutions  becomes  more  paramount.  The  figures  tell  the  tale 
most  effectively :  While  judicial  personnel  in  these  courts  climbed 
foom  78  to  97,  or  24  percent,  in  the  10-year  period  1961-71,  the 
number  of  cases  filed  jumped  from  4,204  to  12,788  or  204  percent. 
Filings  per  judge  increased  from  54  in  1961  to  132  in  1971,  or  a 
144-percent  increase.  Wliile  these  judges  have  been  working  with  ex- 
treme diligence  to  meet  these  increased  caseloads,  the  end  result — a 
perfectly  predictable  one — ^has  been  that  the  number  of  cases  pend- 
ing at  the  end  of  1971  was  288  percent  greater  than  the  number 
pending  at  the  end  of  1961. 

Some  assistance  must  be  given  these  judges  if  the  judicial  business 
of  this  Nation  is  to  function  effectively  annd  quickly. 

More  is  obviously  needed  than  a  simple  realinement  of  the  geo- 
graphic structure  of  the  several  circuits.  While  some — notably  the 
fifth  and  the  ninth — may  be  too  large,  none  of  the  existing  circuits 
is  in  a  postion  to  absorb  with  facility  a  large  increase  in  caseloads. 
My  own  State  of  Nebraska,  as  is  yours,  Mr.  Chairman,  is  in  the 
eighth  circuit,  which  is  one  of  the  medium-sized  circuits  in  this 
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country  with  eight  judges.  It  happily  is  the  one  with  the  smallest 
caseload  per  judge,  89  in  1971.  However,  this  represents  a  154-per- 
cent increase  over  1961.  Filings  in  the  eighth  circuit  increased  189 
percent  during  this  period,  from  246  in  1961  to  713  in  1971;  there 
was  a  21-percent  increase  in  1971  alone.  Quite  obviously,  the  eighth 
circuit  is  an  exceedingly  busy  one  which  would  be  greatly  handi- 
capped by  the  addition  of  new  case  sources. 

The  solution  is  therefore  not  simply  to  readjust  the  makeup  of  the 
circuit  courts,  but  to  probe  deeper  into  some  of  the  procedural  as- 
pects of  the  question.  No  one  would  want  to  suggest  that  litigants 
should  be  restricted  in  their  rights  of  appeal  from  decisions  of  the 
Federal  district  courts,  but  some  changes  may  be  possible  which 
would  provide  alternative  procedures  or  forums,  or  other  reforms, 
which  would  serve  to  lighten  the  circuit  court  caseload.  In  addition, 
changes  in  the  internal  "manner  in  which  the  circuit  courts  decide 
their  cases  might  be  a  fruitful  area  for  reform. 

All  of  these  matters  are  encompassed  within  the  scope  of  your  res- 
olution and  I  would  hope  that  a  Commission  created  pursuant  to 
Senate  Joint  Resolution  122  would  examine  all  of  these  subjects  be- 
fore reporting  its  recommendations  back  to  Congress. 

Again,  I  want  to  congratulate  our  chairman  on  his  actions  in  this 
area,  and  I  look  forward  to  the  remainder  of  these  hearings  and  in 
supporting  favorable  action  on  Senate  Joint  Resolution  122  or  some 
reasonable  facsimile. 

Senator  Burdick.  We  now  call  as  our  first  witness,  Judge  J. 
Skelly  Wright  of  the  Court  of  Appeals  for  the  District  of  Columbia 
Circuit. 

Judge  Wright  has  long  been  interested  in  judicial  reform  and  im- 
provement. He  is  appearing  today  as  a  member  of  the  Judicial  Con- 
ferences' Committee  on  Court  Administration  whose  chairman, 
Judge  Ainsworth  is  indisposed. 

STATEMENT  OF  JUDGE  J.  SKELLY  WRIGHT,  JUDICIAL  CONPER- 
ENCE  OF  THE  UNITED  STATES,  COMMITTEE  ON  ADMINISTRA- 
TION, WASHINGTON,  D.C. 

Judge  Wright.  Thank  you.  Senator.  I  am  as  the  chairman  indi- 
cated, Judge  J.  Skelly  Wright.  I  am  a  judge  of  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  Circuit. 

I  speak  here  this  morning  as  a  representative  of  the  Judicial  Con- 
ference of  the  United  States  in  support  of  Senate  Joint  Resolution 
122  or  similar  legislation  to  create  a  commission  to  study  the  Fed- 
eral Court  Appellate  System.  I  speak  in  place  of  the  chairman  of 
the  Judicial  Conference  Committee  on  Court  Administration,  Judge 
Robert  A.  Ainsworth.  Judge  Ainsworth  expresses  his  great  respect 
for  the  chairman  of  this  subcommittee. 

He  is  entering  the  hospital  in  New  Orleans  this  morning  for  eye 
surgery  tomorrow. 

I  ask  the  permission  of  the  subcommittee  to  file  Judge  Ain- 
sworth's  statement  which  outlines  in  details  the  problems  presented 
and  the  urgent  need  for  solutions  to  those  problems.  I  understand 
that  the  subcommittee  has  already  received  sufficient  copies  of  the 
statement  for  distribution. 
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Senator  Btjrdick.  Judge  Ainsworth's  statement  will  be  made  a 
part  of  the  record  without  objection. 

(The  statement  of  Judge  Ainsworth  in  full  follows:) 

Statement  of  Juikje  Robert  A.  Ainsworth,  Jr.,  U.S.  Court  of  Administration 
OF  THE  Judicial  Conference  of  the  United  States 

The  pending  joint  resolution  which  would  create  a  commission  on  revision  of 
the  federal  court  appellate  system  of  the  United  States  has  been  approved  in 
principle  by  the  Judicial  Conference  of  the  United  States,  the  highest  policy- 
making body  of  the  Federal  Judiciary.  I,  therefore,  support  the  proposal  intro- 
duced by  the  distinguished  chairman  of  the  subcommittee  and  urge  favorable 
consideration  of  the  measure. 

At  a  session  held  on  March  16,  1971,  the  Judicial  Conference  of  the  United 
States  approved  and  authorized  the  transmission  to  the  Congress  of  "a  bill  to 
establish  a  commission  whose  function  would  be  to  study  the  present  division 
of  the  United  States  into  several  judicial  circuits  and  to  recommend  such 
changes  as  may  be  appropriate  for  the  expeditious  and  effective  disposition  of 
judicial  business."  It  may  be  helpful  to  know  that  the  Judicial  Conference  of 
the  United  States  is  a  25-member  body  presided  over  by  the  Chief  Justice  of 
the  United  States.  Its  membership  consists  of  the  chief  judge  of  each  of  the  11 
judicial  circuit  courts  of  appeals,  and  the  chief  judges  of  the  Court  of  Claims 
and  the  Court  of  Customs  and  Patent  Appeals,  as  well  as  a  district  judge  rep- 
resentative from  each  circuit.  It  holds  sessions  in  Washington  twice  a  year.  I 
am  Chairman  of  the  Conference's  Committee  on  Court  Administration  which 
recommended  to  the  Judicial  Conference  approval  of  the  proposed  legislation 
for  revision  of  the  judicial  circuits.  The  Committee  on  Court  Administration  is 
a  14-member  body  appointed  by  the  Chief  Justice,  and  has  at  least  one  member 
from  each  of  the  judicial  circuits. 

Both  the  House  and  Senate  have  responded  to  the  action  of  the  Judicial 
Conference  by  the  introduction  of  appropriate  legislation.  Mr.  Celler's  bill,  H. 
R.  7378,  a  bill  to  establish  a  commission  on  revision  of  the  judicial  circuits  of 
the  United  States,  has  been  reported  favorably  by  the  House  Judiciary  Com- 
mittee, with  amendments,  and  is  awaiting  final  passage  in  the  House. 

We  are  pleased,  therefore,  to  have  the  opportunity  to  appear  before  the  Sen- 
ate Subcommittee  on  Improvements  in  Judicial  Machinery  to  support  Senator 
Burdick's  joint  resolution  in  the  strongest  possible  way  and  to  recommend  that 
the  resolution  be  passed  as  urgent  legislation  at  the  earliest  possible  time. 

The  urgent  need  of  the  proposed  legislation  can  best  be  understood  by  com- 
paring current  statistics  of  the  federal  appellate  courts  with  those  of  10  and 
11  years  ago.  In  1971,  there  were  12,788  appeals  docketed  in  the  11  United 
States  courts  of  appeals  compared  with  3,889  appeals  filed  in  these  courts  in 
1960,  a  229%  increase  in  11  years.  There  was  a  10%  increase  in  the  national 
average  in  fiscal  1971  over  the  comparable  period  in  1970,  with  increases  last 
year  in  the  respective  circuits  ranging  from  4%  in  the  Fourth  Circuit  to  38% 
in  the  First.  Declines  were  noted  of  1%  in  the  Tenth  and  6%  in  the  District 
of  Columbia  Circuit.  In  the  10-year  period,  1961-1971,  the  Fourth  Circuit's  fil- 
ings increased  by  384%,  the  Ninth  Circuit  by  337%,  the  Fifth  Circuit  by  268%, 
and  the  Third  Circuit  by  229%.  There  were  also  substantial  Increases  in  all  of 
the  additional  circuits  in  the  last  10  years.  However,  the  number  of  authorized 
judgeships  in  these  appellate  courts  has  increased  only  43%  during  that  pe- 
riod. There  were  68  judgeships  for  the  United  States  courts  of  appeals  in  1960 
and  there  are  97  judgeships  now.  Judgepower  has,  therefore,  not  kept  pace 
with  greatly  increased  filings  of  cases  in  these  courts. 
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By  way  of  illustration,  let  us  consider  my  own  circuit,  the  Fifth,  which  had 
a  total  of  630  appeals  docketed  in  1961  compared  with  2,316  appeals  in  1971. 
That  is  an  increase  of  almost  four  times  in  the  last  10  years.  In  fiscal  year 
1971,  there  was  a  16%  increase  in  filings  in  the  Fifth  Circuit  over  the  previous 
year.  We  are  a  greatly  overworked  court,  with  inadequate  clerical  and  paraju- 
dicial  personnel,  struggling  to  keep  up  with  a  veritable  avalanche  of  cases.  For 
the  convenience  of  the  subcommittee  I  attach  to  my  statement  the  most  recent 
statistics  on  the  subject  as  compiled  by  the  Director  of  the  Administrative 
Office  of  the  United  States  Courts  and  which  are  now  public.  Accordingly,  I  at- 
tach Table  3  thereof  entitled  "Appeals  commenced,  terminated,  and  pending  in 
the  TJ.  S.  courts  of  appeals,  fiscal  years  1961  and  1968  through  1971,  by  cir- 
cuit." This  table  of  statistics  better  than  any  other,  tells  the  story  of  the  tre- 
mendous growth  of  litigation  in  the  U.  S.  courts  of  appeals  in  the  last  decade. 
It  is  truly  awesome.  I  also  attach  additional  exhibits  which  show  by  graphic 
illustration  the  spectacular  growth  during  the  last  11  years  of  appeals  filed  for 
circuits  having  less  than  1.100  cases  in  1971  and  for  circuits  having  more  than 
1,100  cases  in  1971.  Additional  appellate  court  statistics  are  found  in  Table  5 
of  the  Director's  report  entitled  ."Filings,  terminations,  and  pending  caseload 
per  judgeship,  for  fiscal  years  1961,  1966,  and  1971,"  which  is  likewise  attached 
as  an  exhibit. 

The  Judicial  Conference  has  also  approved  the  recommendation  of  the  Com- 
mittee on  Court  Administration  for  10  additional  judgeships  for  the  courts  of 
appeals.  At  the  request  of  the  judges  of  the  Fifth  Circuit  no  additional  judge- 
ships were  recommended  for  that  circuit  over  the  15  now  authorized.  On  pres- 
ent statistics  compiled  by  the  Administrative  Office  of  the  United  States  Courts 
and  furnished  to  the  Committee  on  Court  Administration,  the  Fifth  Circuit 
would  be  warranted  in  having  7  additional  judgeships  or  a  total  of  22  judges 
considering  the  total  workload,  but  the  judges  of  the  Fifth  Circuit  have  unani- 
mously requested  that  the  number  not  be  increased  beyond  15  because  to  do  so 
"would  diminish  the  quality  of  justice  in  this  circuit  and  the  effectiveness  of 
this  court  to  function  as  an  institutionalized  federal  appellate  court."  Two  ad- 
ditional judgeships  have  been  recommended  for  the  Ninth  Circuit  which  would 
total  15  for  that  circuit  though  on  present  statistics  the  Ninth  Circuit  would 
be  warranted  in  having  5  additional  judgeships  or  a  total  of  18  judges. 

I  have  prepared  an  additional  Table  to  be  attached  to  my  prepared  state- 
ment. It  shows  by  judicial  circuits,  the  present  number  of  authorized  courts  of 
appeals  judges,  the  number  of  new  judgeships  statistically  justified,  the  num- 
ber of  additional  judgeships  approved  by  the  Judicial  Conference,  and  the 
total  judgeships  by  circuits  if  Congress  authorizes  and  approves  the  Judicial 
Conference  resolution. 

At  the  present  time  only  the  Fifth  with  15  judges,  and  the  Ninth  with  13 
judges,  exceed  9  judgeships  in  any  circuit.  Based  on  need,  however,  the  num- 
ber would  greatly  increase.  For  example,  the  Second  Circuit  needs  14  judges ; 
the  Third,  10  judges ;  the  Fifth,  22  judges ;  the  Sixth,  10  judges ;  and  the 
Ninth,  18  judges. 

Based  on  Judicial  Conference  of  the  United  States  approval,  the  number  of 
circuits  over  9  judges,  would  be  as  follows :  Second  Circuit,  11  judges ;  Third 
Circuit,  10  judges  ;  Fifth  Circuit,  15  judges,  and  the  Ninth  Circuit,  15  judges. 

At  its  session  on  October  29,  1971,  the  Judicial  Conference  of  the  United 
States  "agree  further  with  its  Committee  on  Court  Administration  that  to  in- 
crease the  number  of  judges  in  a  circuit  beyond  15  w^ould  create  an  unworka- 
ble situation." 

Though  I  say  with  pride  which  I  think  is  fully  justified,  that  the  Fifth  Cir- 
cuit, the  nation's  largest  court,  is  doing  an  excellent  job  with  a  tremendous 
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workload,  it  must  be  apparent  that  the  larger  a  court  becomes  the  more  difl5- 
cult  it  is  to  manage.  There  is  a  corresponding  lack  of  unity,  an  increase  in  the 
necessity  for  en  banc  consideration  of  cases  to  straighten  conflicts  in  panel 
decisions,  and  many  other  problems  too  numerous  to  detail  now. 

The  Committee  on  Court  Administration  is  presently  assembling  statistical 
information  and  receiving  recommendations  of  the  judicial  councils  of  the  sev- 
eral circuits  relative  to  the  need  for  additional  federal  district  judges.  It  is 
clear  that  with  the  rapidly  increasing  caseload  additional  district  judges  are 
needed  and  that  recommendations  to  that  effect  will  doubtless  be  approved  by 
the  Judicial  Conference.  According  to  Mr.  Rowland  F.  Kirks,  Director  of  the 
Administrative  Office  of  the  United  States,  in  a  statement  which  he  recently 
made  to  the  Judicial  Conference,  in  1960,  there  were  28,137  criminal  cases  filed 
in  district  courts ;  in  1971,  41,290,  and  we  project  there  will  be  61,500  in  1980, 
a  48.9%  increase  of  1980  over  1971.  In  1960  there  were  59,284  civil  filings ;  in 
1971,  93,396 ;  and  we  project  there  will  be  183,500  in  1980,  a  42.9%  increase  of 
1980  over  1971.  In  1971  total  civil  and  criminal  filings  averaged  336  cases  per 
district  judgeship.  The  district  court  judge  rate  of  terminations  in  1971  was 
315.  To  maintain  this  rate  of  terminations  in  1980  will  require  619  judges  or 
an  increase  of  217  judges  over  the  present  402  in  the  system.  It  will,  of  course, 
be  for  Congress  to  decide  whether  the  additional  judgeships,  district  and  cir- 
cuit, are  to  be  authorized.  But  I  mention  the  projected  increase  in  civil  and 
criminal  cases  and  the  need  of  additional  district  judges  because  we  of  the  ap- 
pellate courts  know  that  with  the  appointment  of  new  district  judges  additional 
appeals  are  the  inevitable  result.  Thus  the  total  number  of  case  filings  can 
only  go  up,  not  down.  Some  way  must  be  found  to  cope  with  this  emergency 
situation.  Senator  Burdick's  resolution  is  an  excellent  and  thoughtful  begin- 
ning. The  resolution  is  stated  in  very  broad  terms  so  that  the  commission  to 
be  established  would  have  an  opportunity  to  study  all  areas  of  the  many  prob- 
lems which  beset  the  United  States  courts  of  appeals,  and  also  study  those 
court  reforms  which  are  related  to  these  problems.  This  is  all  to  the  good.  We 
are  glad  to  note  the  wide  scope  of  the  commission's  authority  as  defined  in  the 
resolution. 

The  present  courts  of  appeals  were  established  by  the  Act  of  1891,  but  in  the 
81  years  since  then  the  judicial  circuits  have  not  been  realigned  except  for  di- 
viding the  Eighth  Circuit  into  the  Eighth  and  Tenth  Circuits  in  1929.  It  is  ap- 
parent, therefore,  that  the  time  has  come  for  a  reevaluation  of  the  problems  of 
the  United  States  courts  of  appeals,  and  especially  for  a  reexamination  of 
their  geographic  alignment.  By  way  of  illustration,  consider  the  population 
growth  of  the  six  states  of  the  Fifth  Circuit  (Texas,  Louisiana,  Mississippi, 
Alabama,  Georgia  and  Florida)  since  the  establishment  of  the  United  States 
courts  of  appeals.  In  the  1890  census  the  total  population  of  these  states  was 
8,385,891 ;  in  1970  it  was  31,494,114,  a  gain  of  23,494,114.  We  believe,  however, 
that  the  problem  must  be  solved  on  a  national  basis,  not  by  a  piecemeal  at- 
tempt to  do  so  by  splitting  a  few  circuits  such  as  the  Fifth  and  Ninth,  which 
are  obviously  overloaded  with  cases.  A  national  study  such  as  the  present  reso- 
lution would  provide  by  establishment  of  a  commission  is,  therefore,  the  most 
feasible  and  practical  way  to  solve  what  will  undoubtedly  be  a  very  difficult 
question. 
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Table  3. — Appeals  commenced,   terminated,   and  pending  in  the   U.S.   courU  of 
appeals,  fiscal  years  1961  and  1968  through  1971,  by  circuit 


Flflcttl  year 

Percentage  change 

Circuit 

1971            1971 

1961 

1968 

1969 

1970 

1971 

over 
1961 

over 
1970 

FUed 


All  circuits 

District  of  Columbia 

First 

Second 

Third 

Fourth 

Fifth 

SUth 

Seventh 

Eighth 

Ninth 

Tenth 


4,204 

9,116 

627 

946 

146 

218 

674 

1,072 

334 

668 

260 

1,026 

630 

1,378 

340 

793 

328 

691 

246 

463 

443 

1,182 

286 

706 

10,248 

11,662 

12,788 

204.2 

1,094 

1,127 

1,068 

100.2 

221 

277 

383 

16Z3 

1,263 

1,343 

1,423 

111.1 

671 

1,063 

1,100 

229.3 

1,098 

1,166 

1,211 

384.4 

1,763 

2,014 

2,316 

267.6 

868 

911 

1,016 

198.8 

712 

864 

902 

178.0 

440 

689 

713 

189.8 

1,494 

1,686 

1,936 

337.0 

624 

743 

734 

166.6 

9.7 


-6.4 

38.3 

&0 

4.6 

3.9 

18.0 

11.4 

6.6 

21.1 

22.1 

-1.2 


Terminated 


All  circuits 

District  of  Columbia 

Flnt 

Second 

Third 

Fourth 

Fifth 

SUth 

Seventh 

Eighth 

Ninth 

Tenth 


4,049 

8,264 

9,014 

10,699 

12,368 

206.8 

618 

744 

896 

1,028 

1,013 

96.6 

172 

207 

207 

277 

360 

103.6 

663 

1,101 

932 

1,177 

1,671 

137.0 

309 

706 

696 

702 

1,106 

267.6 

242 

894 

1,092 

1,127 

1,050 

333.9 

609 

1,276 

1.606 

1,891 

2,289 

349.7 

324 

818 

947 

1,004 

1,001 

209.0 

320 

674 

691 

806 

792 

147.6 

243 

423 

406 

664 

703 

189.3 

470 

919 

1,110 

1,624 

1,726 

267.0 

279 

604 

631 

612 

769 

176.6 

18.6 


-1.2 
26.4 
33.6 
67.4 

-6.8 
21.0 

-0.3 

-1.7 
26.9 
13.2 
26.7 


Pending,  end  of  fiscal  year 

All  circuits 

2,376 

6,615 

7,849 

8,812 

9,232 

288.7 

4.8 

PljrtriCt  O'  Poliimhlft 

262 
61 
386 
160 
100 
400 
216 
148 
130 
372 
142 

711 
83 
608 
440 
611 

1,127 
661 
496 
336 

1,087 
466 

909 
97 
939 
616 
617 

1,284 
682 
617 
369 

1,471 
449 

1,011 
97 

1,106 
866 
666 

1,407 
489 
666 
404 

1,632 
680 

1.063 
130 
967 
861 
817 

1.434 
603 
778 
414 

1,743 
646 

301.9 
164.9 
147.9 
409.6 
717.0 
268.6 
134.0 
423.6 
218.6 
368.6 
283.8 

4.2 

First 

34.0 

Second 

-13.4 

Third 

-0.6 

Fourth 

26.3 

Fifth 

1.9 

Sixth     

2.9 

Seventh 

16.6 

Eighth 

2.6 

Ninth 

13.8 

Tenth 

-6.0 
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Table  5. — Filings,  lerminations,  and  pending  caseload  per  judgeship,  for  fiscal  j/ears  1961,  1989,  and  1971 

19«1 

1993 

1971 

Percent 

Circuit 

Number 

Author-             Per 
Ued             ]udse- 
Judte-             ship 
ships 

Number 

Aulhor- 

Ued 

Judje- 

ships 

Per 

'Hht- 

Number 

Author- 
Ired 
ludge- 
shlps 

Per 

1971 

lud«e- 

shlp 

1971 
over 
19SI 

1971 
OT»r 

1985 

Filings 


Total 

District  of  Columbia 

First 

Second 

Third... 

Fourth 

Fifth 

Sixth 

Seventh 

Eighth _ 

Ninth _ 

Tenth 


4,204 


78 


527 
146 
674 
334 
250 
630 
340 
328 
246 
443 
286 


54  !  7,  183 


88 


59 
49 
75 
42 
50 
70 
57 
47 
35 
49 
48 


797 
199 
876 
559 
612 
1,093 
651 
545 
403 
877 
571 


9 
3 
9 

8 
7 
13 
8 
8 
8 
9 
6 


82   12,788 


89 
66 
97 
70 
87 
84 
81 
68 
50 
97 
95 


1,055 

383 

1,423 

1,  100 

1,211 

2,316 

1,015 

902 

713 

1,936 

734 


97 


132 


9 
3 
9 
9 
7 

15 
9 
8 
8 

13 
7 


117 
128 
158 
122 
173 
154 
113 
113 
89 
149 
105 


144.4 

98.3 

161.2 

110.7 

190  5 

246.0 

120.0 

98.  2 

140.4 

154.3 

204.  1 

lias 

61.  0 


31.5 
93.9 
62.9 
74.3 
98.9 
83.3 
39.  5 
66.  2 
78.0 
53.6 
10.  5 


Terminations 


Total 

4,049 

78 

52 

6,571 

88 

75 

12,  368 

97 

128 

146.  2 

70  7 

District  of  Columbia 

First                             -   -    - 

518 
172 
663 
309 
242 
509 
324 
320 
243 
470 
279 

9 
3 
9 
8 
5 
9 
6 
7 
7 
9 
6 

58 
57 
74 
39 
48 
57 
54 
46 
35 
52 
47 

769 
228 
791 
538 
508 
1,022 
558 
523 
376 
799 
459 

9 
3 
9 

8 
7 
13 
8 
8 
8 
9 
6 

85 
76 
88 
67 
73 
79 
70 
65 
47 
89 
77 

1,013 

350 
1,571 
1,  105 
1,050 
2,289 
1,001 

792 

703 
1,725 

769 

9 
3 
9 
9 
7 

15 
9 
8 
8 

13 
7 

113 
117 
175 
123 
150 
153 
111 
99 
88 
133 
110 

94.8 
105.3 
136.  5 
215.  4 
212.  5 
168.4 
105.6 
115.2 
151.4 
155.8 
134.0 

32.  9 
53  9 

Second 

98  9 

Third 

83.  6 

Fourth 

105.  5 

Fifth         

93.  7 

Sixth          .-    -   - 

58.6 

Seventh            

52.3 

Eighth                  .   - 

87.  2 

Ninth 

49.4 

Tenth - 

42.  9 

Pending,  end  of  fiscal  year 

Total 

2,375 

78 

30 

5,387 

88 

61 

9,232 

97 

95 

216.7 

55.  7 

District  of  Columbia 

First -    

262 
51 
386 
169 
100 
400 
215 
148 
130 
372 
142 

9 
3 
9 
8 
5 
9 
6 
7 
7 
9 
6 

29 
17 
43 
21 
20 
44 
36 
21 
19 
41 
24 

461 
63 
617 
372 
405 
1,004 
656 
359 
243 
807 
400 

9 
3 
9 
8 
7 
13 
8 
8 
8 
9 
6 

51 
21 
69 
47 
58 
77 
82 
45 
30 
90 
67 

1,053 
130 
957 
861 
817 

1,434 
503 
775 
414 

1,743 
545 

9 
3 
9 
9 
7 

15 
9 
8 
8 

13 
7 

117 
43 

1C6 
96 

117 
96 
56 
97 
52 

134 
78 

303.4 
152.9 
196.5 
357.  1 
485.0 
118.2 
55.6 
361.9 
173.7 
226.8 
225.0 

129.4 
104.8 

Becond-    _ .    .. 

53.6 

Third .    . 

104.  3 

Fourth 

101.  7 

Fifth 

24.7 

Sixth                         

-31.7 

115.6 

Eighth  -      ......... 

73.3 

Ninth 

48.9 

Tenth      

16.4 
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TABLE  OF  U.S.  COURTS  OF  APPEALS  JUDGESHIPS 


Number  of 

Total  number 

Number  of  new 

additional 

of  judgeship 

judgeships 

judgeships 

if  judicial 

Total  number 

statistically 

approved  by 

conference 

of  authori 

zed 

justified 

judicial 

approval  Is 

Circuit 

judgesf 

lips 

per  circuit 

Total 

conference 

authorized 

First 

3 

1 

4 

1 

4 

Second.. 

9 

5 

14 

2 

11 

Third 

9 
7 

1 
Z 

10 
8 

1 
2 

10 

Fourth 

9 

Fifth 

15 

7 

22 

0 

15 

Sixth.. 

9 

1 

10 

0 

9 

Seventh 

8 

1 

9 

1 

9 

Eight 

8 

0 

8 

0 

8 

Ninth              

13 

7 

5 
1 

18 

8 

2 

1 

15 

10th 

8 

District  of  Columbia' 

... 

9  . 

9 

0 

9 

Total 

... 

97 

24 

120 

10 

107 

•  The  District  of  Columbia  Circuit  was  not  included  In  this  statistical  review  because  of  recent  legislation  reorganizing 
the  courts  of  the  District  of  Columbia  and  reducing  at  least  temporarily  the  volume  of  Federal  cases  in  D.C. 

Judge  Wright.  Thank  you,  sir. 

As  the  subcommittee  knows,  the  Federal  courts  of  appeal  were 
created  in  1891  and  there  has  been  no  realignment  of  the  circuits 
since  that  time  except  in  1929  when  the  eighth  circuit  was  divided 
into  the  eighth  and  tenth  circuits.  The  increasing  number  of  cases  on 
the  dockets  of  the  circuit  courts  over  the  81  years,  particularly  the 
increase  in  the  filings  of  cases  in  the  last  15  to  20  years,  has  resulted 
in  enormous  congestion  in  some  districts. 

In  some  circuits,  there  is  an  actual  distortion  as  well  as  congestion. 
For  example,  we  have  one  circuit  with  only  three  judges.  We  have 
another  circuit  with  15  which  should  have  23.  We  have  another  cir- 
cuit with  13  which  should  have  18. 

Ideally,  as  the  chairman  indicated  in  his  opening  remarks,  there  is 
a  certain  number  of  judges  that  can  do  the  job  in  the  circuits.  Most 
judges  in  the  Federal  judiciary  have  centered  on  the  number  nine. 
This  is  simply  following  the  lead  of  the  Supreme  Court  of  nine.  I 
can't  say  if  that  is  the  only  reason  or  the  correct  number  but  it  cer- 
tainly is  a  number  that  has  been  used  in  most  of  the  circuits  and  has 
worked  fairly  well. 

As  you  know,  the  circuit  courts  sit  as  three  but  it  is  the  en  banc 
cases  that  test  the  viability  of  the  system.  These  en  banc  cases  in- 
volve all  of  the  active  judges  on  the  circuit.  The  whole  court  hears 
the  arguments  in  the  cases  and  then  the  whole  court  confers  on  the 
cases.  Each  member  of  the  court  during  the  conferences  gives  his 
views,  which  sometimes  can  be  extended  depending  on  the  nature  of 
the  case  and  sometimes  these  conferences  go  on  for  hours  and  impor- 
tant cases  might  take  longer  than  a  day. 

Then  after  the  conference  is  concluded,  study  begins  for  the  prep- 
aration of  opinions.  The  circulation  of  a  proposed  majority  opinion 
to  all  the  judges  participating  follows  and  before  there  is  a  consen- 
sus as  to  the  majority  opinion,  the  concurring  opinions  and  perhaps 
the  dissenting  opinions,  months  and  months  go  by. 

Now  it  works  very  well  when  we  have  a  panel  of  three.  It  works 
less  well  with  an  en  banc  panel  of  nine.  The  time  for  handling  the 
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case,  for  getting  the  opinion  out,  is  much  extended  but  when  the 
number  of  judges  sitting  on  a  particular  case  goes  above  the  nine, 
the  problems  of  decision  are  exacerbated  to  such  an  extent  that  we 
think  paralysis  can  come  at  a  number  in  excess  of  15. 

As  a  matter  of  fact,  the  fifth  circuit  today  believes  that  15  is  too 
many.  I  talked  to  Judge  Ainsworth  yesterday  on  the  telephone  and 
he  asked  me  to  advise  this  committee  that  his  court  believes  that  15 
is  too  many.  They,  on  the  basis  of  these  statistics,  feel  they  should 
have  23  but  because  of  their  experience  with  15  and  the  confusion 
that  results  in  a  decision  with  15,  the  fifth  circuit  has  rejected  any 
attempts  to  get  additional  judges. 

The  conference  itself,  the  Judicial  Conference  of  the  United 
States  itself,  has  refused  to  allow  the  ninth  circuit  to  go  above  15 
even  though  the  ninth  has  aked  for  18  and  even  though  the  statistics 
support  the  ninth  circuit's  application. 

Senator  Burdick,  Could  you  tell  me  at  this  juncture  if  that 

Judge  Wright,  Pardon  me  ? 

Senator  Burdick.  How  frequently  is  an  en  banc  hearing  scheduled 
and  in  what  cases  ? 

Judge  Wright.  The  en  banc  cases  are  scheduled  depending  on  the 
circuit.  The  ninth  circuit  seems  to  have  fewer  en  bancs  than  other 
circuits  because  of  the  number  of  judges  that  would  be  involved  in 
the  en  banc.  There  is  a  tendency  to  avoid  en  bancs  because  of  the 
cumbersome  apparatus  that  is  needed  to  decide  these  cases.  This  is 
unfortunate  because  the  result  may  be  intracircuit  conflicts  which  en 
bancs,  of  course,  are  intended  to  resolve. 

The  District  of  Columbia  Circuit  has  a  number — a  normal  number 
— of  en  bancs  for  a  nine- judge  circuit.  We  have  six  to  eight  a  year. 
Sometimes  it  goes  as  high  as  10.  Even  though  that  number  doesn't 
sound  like  a  lot,  as  I  have  indicated  before,  even  that  number  tends 
to  paralyze  the  work  of  the  court  in  its  efforts  to  handle  the  more 
run-of-the-mill  cases. 

Now,  what  kinds  of  cases  go  en  banc?  The  primary  purpose  of  an 
en  banc  is  to  resolve  an  intracircuit  disagreement.  That  is  the  pri- 
mary purpose.  On  the  other  hand,  sometimes  the  case  itself  is  of 
such  importance  that  the  judges  vote  to  put  it  en  banc  without  hav- 
ing it  go  to  a  panel  initially,  so  those  are  the  two  kinds  of  cases  that 
do  go  en  banc. 

Senator  Burdick.  Has  there  been  any  thought  given  to  employing 
less  than  the  total  number  in  an  en  banc  case  ? 

Judge  Wright.  I  must  candidly  admit  that  the  judiciary  itself  and 
the  committees  of  the  Judiciary  have  not  made  any  extended  study 
of  the  causes  of  congestion  in  appellate  review  or  the  need  for  re- 
aligning the  circuits.  We  feel  that  we  do  not  have  the  resources  to 
make  the  kind  of  study  that  is  required.  We  feel  that  to  some  extent 
this  is  a  political  as  well  as  a  judicial  question  and  consequently  that 
is  the  reason  why  the  conference  has  recommended  that  the  Congress 
undertake  a  study  of  the  problem. 

Now  the  Conference  has,  as  you  know,  recommended  a  particular 
bill  but  there  is  no  sanctity  about  the  Conference's  bill.  The  Con- 
ference is  not  wedded  to  any  particular  kind  of  bill.  The  Conference 
believes  that  a  study  should  be  made  and  that  the  problem  is  suffi- 
cient for  time  and  money  to  be  expended  on  a  study  that  hopefully 
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will  result  in  findings  and  recommendations  to  the  Congress  of  the 
United  States  which  will  be  fruitful  in  improving  the  system  as  it 
now  operates.  The  system  as  it  now  operates  is  not  working  well.  I 
think  the  Director  of  the  Administrative  Office  has  written  this  sub- 
committee indicating  that  the  problem  is  of  crisis  proportion. 

I  agree  that  the  problem  is  very  grave  and  I  certainly  would  hope 
that  the  Congress  will  help  the  judiciary  in  fighting  this  problem. 
We  need  the  help  of  the  Congress.  We  cannot  do  it  ourselves. 

The  American  Bar  Foundation  spent  a  lot  of  money  making  a  de- 
tailed study  of  this  problem  some  4  or  5  years  ago  and  came  up  with 
practically  nothing.  They  realized  the  problem  was  much  larger 
than  they  had  anticipated.  And  this  ABA  study  was  to  some  extent 
inspired  by  the  judiciary,  if  not  officially. 

And  consequently,  since  that  time,  since  the  failure  of  the  Ameri- 
can Bar  Foundation's  study  to  come  up  with  the  answers,  we  in  the 
judiciary  have  felt  that  this  is  a  problem  for  Congress  and  that  only 
Congress  is  able  to  solve  it. 

I  have  nothing  further  that  I  would  like  to  add  to  Judge  Ain- 
sworth's  statement.  He  has  delineated  the  problem  as  has  been  said, 
in  detail.  He  has  prepared  his  statements  using  statistics  of  all 
kinds,  and  I  would  be  glad  to  answer  any  questions  which  the  sub- 
committee has  with  reference  to  this  matter  and  I  am  sure  the  sub- 
committee understands  that  although  I  operate  as  a  stand-in,  I  have 
been  in  the  Federal  judiciary  for  some  23  years,  so  I  do  have  some 
experience  with  some  of  the  problems. 

Senator  Btjrdick.  I  have  several  questions  here,  but  I  am  going  to 
yield  to  my  colleague,  Senator  Hruska,  at  this  time. 

Senator  Hruska.  I  have  no  questions,  at  this  time,  Mr.  Chairman. 
I  would  however,  take  advantage  of  this  opportunity  to  suggest  that 
I  would  like  to  be  a  cosponsor  of  the  chairman's  bill,  his  resolution, 
that  is  with  his  permission. 

Senator  Burdick.  Most  happily  I  would  like  you  to  be  a  cospon- 
sor of  the  bill. 

Judge  Wright.  I  hope  I  spoke  in  the  beginning  of  my  remarks  to 
the  fact  that  I  speak  in  support  of  the  chairman's  senate  joint  resolu- 
tion 122.  I  speak  for  the  chairman  of  the  Conference's  Court  Admin- 
istration Committee  and  the  Conference  itself. 

Senator  Btjrdick.  Back  in  1964  the  Committee  of  the  Judicial 
Conference  took  the  position  that  no  more  than  nine  judges  could  be 
used  on  the  court  of  appeals  without  impairing  the  efficiency  of  its 
operation  and  its  use  as  a  judicial  institution  of  the  court.  Years  of 
experience  in  the  fifth  and  ninth  seems  to  have  dispelled  this.  The 
Conference  now — the  Judicial  Conference  is  now  taking  the  position 
that  15  is  the  maximum  number  of  judges.  What  chance  do  we  have 
that  this  prophecy  will  not  prove  to  be  like  the  other  ? 

Judge  Wright.  Well,  the  question  contains  some  assumptions  with 
which  I  do  not  necessarily  agree. 

The  Conference  did  take  the  position  in  1964  that  the  ideal  num- 
ber was  nine  and  the  ideal  maximum  was  nine.  That  was  changed  to 
15  in  1971  as  an  absolute  maximum  but  the  experience  in  the  fifth 
circuit  with  15  judges  has  indicated  that  a  15-judge  court  of  appeals 
is  a  court  of  appeals  that  is  going  to  require  supporting  personnel  of 
all  kinds,  paraprofessionals  and  others  who  will  assist  the  judge  in 
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his  work.  The  question  arises  as  to  whether  or  not  we  want  this  kind 
of  judiciary.  Do  we  want  a  judiciary  which  has  judges  at  the  top,  a 
judiciary  which  has  all  of  the  paraprofessionals  working  through 
the  system  assisting  in  the  decisionmaking  to  some  extent  at  least. 

I  am  not  suggesting  that  we  play  a  numbers  game  at  all.  It  is  pos- 
sible to  have  more  than  15  or  any  number,  provided  all  of  the  judges 
are  not  included  in  the  en  bancs.  It  is  the  en  bancs  that  are  a  large 
part  of  the  problem.  It  is  the  en  bancs  that  tend  to  paralyze  the  sys- 
tem. If  some  way  were  worked  out  so  that  there  would  be  a  division 
of  the  circuits  which  in  effect  would  review  the  work  of  the  other 
judges  and  do  the  work  of  the  en  bancs,  such  as  is  done  today,  then 
there  would  be  less  problem  from  having  more  than  15  judges. 

Many  courts  work  through  divisions.  There  is  a  division  in  the 
Supreme  Court  of  the  State  of  New  York  which  of  course  is  the 
trial  court  there.  There  is  an  appellate  section  of  the  Supreme  Court 
of  the  State  of  New  York.  The  appellate  section  of  the  Supreme 
Court  sits  to  review  cases  of  their  trial  brethren.  There  doesn't  seem 
to  me  to  be  anything  wrong  with  having  a  division  of  a  court  to  sit 
in  review  of  the  work  of  the  court  in  order  to  eliminate  intracircuit 
conflicts.  It  seems  to  me  that  that  is  a  possibility.  But  the  possibili- 
ties for  relieving  this  problem  are  so  many  that  I  think  it  is.  really 
too  early  to  center  on  one.  I  think  that  is  the  reason  why  a  commis- 
sion should  be  appointed  which  would  draw  on  the  expertise  of 
scholars,  practicing  lawyers,  and  judges  in  an  effort  to  get  more  sug- 
gestions and  a  more  complete  recommendation. 

Senator  Btjrdick.  That  is  a  rather  intriguing  idea  to  divide  the 
court  into  sections  and  then  each  section  would  have  a  particular 
area  and  that  section  alone  will  sit  at  the  en  banc.  Is  that  your  sug- 
gestion ? 

Judge  Wright.  That  certainly  is  one  way  to  handle  it.  I  would 
not  propose  that  the  court  be  sectionalized  so  that  one  section  han- 
dles certain  kinds  of  cases  and  another  section  handles  other  kinds 
of  cases.  Federal  judges  liaA^e  always  regarded  themselves  as  general- 
ists  and  consequently  this  kind  of  a  separation  would  not  be  in  keep- 
ing with  the  tradition  of  the  Federal  judge.  But  certainly  it  would 
be  possible  to  have  a  review  section,  or  whatever  name  might  be 
more  appropriate,  of  a  court  of  appeals  which  eliminates  the  intra- 
circuit conflicts.  That  is  where  the  real  problem  is.  That  is  the  only 
real  need  for  an  en  banc  today  because  if  a  case  is  so  important  that 
it  should  be  heard  en  banc  in  the  first  instance,  it  is  the  kind  of  a 
case  that  is  going  to  go  to  the  Supreme  Court  anyway  so  it  would 
seem  that  a  reviewing  division  of  a  large  court  of  appeals  could  keep 
the  decisions  of  the  court  of  appeals  in  harmony.  It  seems  to  me  that 
this  is  the  kind  of  suggestion  that  the  Commission  will  have  to  con- 
sider and  make  up  their  own  recommendations. 

Senator  Btjrdick.  Well,  you  can  borrow  a  leaf  from  the  Congress 
with  regard  to  seniority  lines  and  reapportionment.  Perhaps  you  can 
use  that  limitation. 

Judge  Wright.  I  would  think  that  would  be  one  way  to  choose 
this  division,  the  so-called  review  division  of  the  court  of  appeals, 
by  seniority,  but  certainly  there  should  be  some  provision  in  the 
statute  which  would  put  an  age  limit  on  the  judges  who  would  serve 
on  this  review  group. 
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For  example,  the  Congress  has  already  passed  the  statute  which 
requires  chief  judges  to  step  down  at  age  70.  Now  this  doesn't 
require  a  judge  to  become  inactive  nor  even  to  take  seniority  status. 
It  merely  requires  him  to  step  down  from  being  chief  judge.  Now 
this  same  kind  of  approach  could  be  used  in  setting  up  this  review 
division  of  the  Court  of  Appeals. 

Senator  Btjrdick.  In  other  words,  this  is  an  area  that  the  Com- 
mission will  have  to  do  some  work  on  ? 

Judge  Wright.  Eight. 

Senator  Burdick.  Now,  as  a  matter  of  fact,  the  fifth  circuit  has 
used,  in  full-time  service,  up  to  19  judges  in  performing  its  work. 
Isn't  that  true? 

Judge  Wright.  Yes,  it  has  several  judges  who  work  on  senior 
status  who  carry  a  very  large  load.  Judge  Tuttle  is  one  of  the  out- 
standing judges  judges  of  the  fifth  circuit.  He  is  the  former  chief 
judge  of  that  circuit  and  Judge  Tuttle  is  one  of  the  four  senior 
judges  who  undertake  a  substantial  load. 

Senator  Burdick.  If  the  Judicial  Conference  feels  that  15  judges 
is  the  maximum,  why  does  it's  proposed  bill  to  add  two  judges  to 
the  second  circuit  seem  to  defer  to  the  second  circuit's  preference  not 
to  have  more  than  9  judges? 

Judge  Wright.  I  had  trouble  working  that  out  myself.  The  second 
circuit  wants  to  remain  at  nine  as  I  understand  it.  The  Judicial  Con- 
ference is  recommending  that  it  go  to  11  and  that  the  Congress  create 
two  additional  vacancies  to  bring  the  total  strength  to  11.  There  is 
an  inconsistency  there.  I  am  not  in  a  position  to  explain  it. 

Senator  Burdick.  Are  you  familiar  with  the  so-called  Carrington 
or  the  ABA  proposal  that  would  create  rotating  substantive  divi- 
sions of  5-to-7  judges  within  a  20-judge  circuit  as  a  means  of  solving 
the  en  banc  problems  when  a  circuit  exceeds  15  judges? 

Judge  Wright.  I  am  generally  familiar  with  the  Carrington 
Report  and  the  publication  of  the  Report  in  the  Harvard  Law 
Review.  I  have  not  analyzed  the  re^dsion  of  the  system  which  he 
proposes  but  it  certainly  is  one  which  will  have  to  be  studied  by  this 
Commission  to  see  whether  or  not  it  provides  a  better  chance  for 
solution  to  our  problems  than  the  suggestion  which  I  made  earlier. 

There  will  be  many,  many  more  similar  suggestions  that  the  Com- 
mission would  have  to  consider  and  choose  from. 

Senator  Burdick.  Are  you  familiar  with  the  so-called  Hufstedler 
proposal  for  the  reorganization  for  the  court  of  appeals  involving 
the  creation  of  a  court  of  review  as  a  fourth  tier  of  the  court 
system  ? 

Judge  Wright.  Yes;  I  think  that  idea  was  first  advanced  by  a 
lawyer  by  the  name  of  Frederick  Weiner  some  years  ago,  about  10 
years  ago.  It  would  simply  put  another  tier  in  the  judiciary  between 
the  court  of  appeals  and  the  Supreme  Court.  I  think  that  this  would 
be  unfortunate  in  that  it  would  require  an  additional  appeal.  Now 
Federal  litigation  is  too  prolonged  already,  too  expensive  already  to 
have  an  additional  appeal  available  for  one  side  or  the  other. 

Senator  Burdick.  Are  you  familiar  with  the  suggestion  that  all 
circuit  boundaries  be  abolished  and  that  judges  be  assigned  to 
three- judge  panels  by  a  central  administrative  office? 
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Judge  Wright.  Well  I  have  heard  that  advanced,  but  to  say  I  am 
familiar  with  it,  I  am  not.  I  don't  know  how  it  would  work  and 
maybe  it  has  potential  that  I  am  not  familiar  with.  I  really  have  not 
studied  it.  Again,  I  would  hope  that  the  Commission  would  study  it. 

Senator  Burdick.  Do  you  feel  that  the  Judicial  Conference  or  its 
Committee  on  Court  Administration  could  develop  a  concensus  of 
one  or  more  of  these  proposals? 

Judge  Wright.  I  would  think  that  the  Judicial  Conference  acting 
through  its  committees  and  particularly  the  Court  Administration 
Committee,  could  eventually  prefer  one  solution  over  the  other.  The 
difficulty  now  is  that  we  do  not  have  the  information  on  which  to 
make  a  judgement  and  this  information  could  become  available 
through  the  Commission,  but  again  the  realinement  of  the  circuits  is 
a  political  as  well  as  a  judicial  matter  and  I  think  in  the  last  analy- 
sis. Congress  will  have  to  make  the  final  decision. 

Senator  Burdick.  I  believe  your  remarks  stated  that  the  ABA 
hasn't  been  able  to  do  it  and  nobody  else  has  been  able  to  do  it.  We 
are  the  last  hope? 

Judge  Wright.  Exactly.  We  are  turning  it  over  to  you. 

Senator  Burdick.  Thank  you  very  much.  You  have  been  very 
helpful.  I  believe  the  staff  may  have  some  questions. 

Mr.  Westphal.  Judge  Wright,  how  long  have  you  been  a  member 
of  the  Committee  on  Court  Administration  ? 

Judge  Wright.  Since  its  formation  in  1968  and  before  that  time  I 
was  a  member  of  a  predecessor  committee  called  the  Committee  on 
the  Revision  of  the  Laws,  of  which  I  was  chairman.  It  along  with 
another  committee  became  the  Committee  on  Court  Administration. 

Mr,  Westphal.  In  addition  to  these  various  alternative  proposals, 
the  Carrington  proposal  and  the  Hufstedler  proposal,  the  various 
ways  of  handling  en  bancs  as  Senator  Burdick  mentioned  in  his 
questioning,  there  have  been  a  number  of  proposals  that  have  been 
run  up  the  flagpole,  so  to  speak,  and  most  recently  there  was  an  arti- 
cle in  the  Judicature  magazine  for  March  1972  where  an  author  by 
the  name  of  Carl  Barr,  made  a  suggestion  that  the  circuit  courts  be 
revised  into  approximately  nine  regions.  He  felt  that  that  would  aid 
the  process  at  least  as  far  as  administration  of  the  court  is  con- 
cerned. Are  you  at  all  familiar  with  what  he  has  suggested  in  his 
article  ? 

Judge  Wright.  No,  I  am  not  familiar  with  that.  I  have  felt  that 
the  courts  of  appeals  should  have  a  regional  character  and  I  think  it 
was  the  original  intention  of  the  drafters  of  the  Evarts  bill  in  1891 
to  give  a  regional  factor  to  the  courts  of  appeals.  That  is  why  I 
would  look  with  disfavor  on  the  State  of  California,  for  example, 
having  a  Federal  court  of  appeals  of  its  own  or  the  State  of  New 
York  or  Texas.  The  Federal  courts  of  appeals  should  have  a 
regional  character.  If  that  is  the  substance  of  his  suggestion  I  would 
agree  with  that. 

Mr.  Westphal.  You  mentioned  in  your  testimony  that  it  is  the 
feeling  of  the  judiciary  as  a  whole  that  nine  is  an  ideal  number  of 
judges  for  the  circuit  courts.  Is  there  any  similar  feeling  as  to  what 
would  be  an  ideal  number  of  circuits  that  the  country  will  be 
divided  into? 
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Judge  Wright.  No;  there  is  not  and  there  has  not  been  thought 
given  to  that  because  it  is  a  problem  that  is  insoluble  in  the  present 
context,  the  present  context  of  limiting  to  nine  and  at  the  same  time 
not  make  the  large  states  of  the  United  States  into  a  circuit  by 
themselves.  It  just  can't  work  and  that  is  one  of  our  dilemnas. 

Senator  Burdick.  I  take  it  then  that  it  is  your  feeling  and  I  don't 
know  whether  it  is  a  feeling  of  the  committee,  the  Committee  of 
Court  Administration,  but  it  is  the  feeling  that  no  single  State  or  a 
part  of  a  State  should  comprise  one  circuit  all  by  itself  irrespective 
of  the  fact  that  it  may  have  enough  litigation  or  volume  of  business 
to  justify  it  mathematically  for  such  division? 

Judge  Wright.  I  don't  think  any  committee  of  the  Conference  or 
the  Conference  itself  has  expressed  itself  specifically  on  that  subject 
but  I  would  think  that  most  Federal  judges  do  accept  the  regional 
concept  in  the  alinement  of  the  courts  of  appeal. 

Mr.  Westphal.  There  has  been  some  projections  made  by  the  Fed- 
eral judicial  center  looking  ahead  towards  the  year  1990  and  fore- 
casting that  the  present  district  court  caseload  of  approximately 
135,000  would  be  increased  to  350,000  cases  by  1990.  With  such  a 
caseload,  the  projected  need  is  for  approximately  1,129  district  court 
judges  to  do  the  work  we  are  now  having  done  hj  401  judges  in  our 
existing  caseloads.  If  we  accept  that  projection,  then  the  number  of 
circuit  court  judges  or  judges  of  courts  of  appeals  would  have  to 
have  an  increase,  would  they  not? 

Judge  Wright.  Yes,  they  would. 

Mr.  Westphal.  And  if  we  take  the  same  percentage  we  are  talk- 
ing somewhere  around  250  court  of  appeal  judges  by  the  year  1990. 
And  were  we  to  stick  to  the  ideal  number  of  nine  judges,  this 
requires  some  27  or  28  circuits  by  the  year  1990. 

If  therefore  we  follow  circuit  splitting  as  a  remedy  to  these  prob- 
lems, we  face  the  day  when  we  have  or  we  will  have  a  large  number 
of  circuits,  such  as  27  or  28.  What  in  your  opinion  are  the  advan- 
tages or  disadvantages  of  having  that  many  circuits  in  the  country  ? 

Judge  Wright.  Well,  I  think  I  have  already  stated  that  having 
that  many  circuits  in  the  country  would  necessarily  involve  having 
several  States  having  circuits  of  their  own  which  would  diminish 
the  regional  concept  of  the  court  of  appeals.  I  would  hope  that  that 
kind  of  a  solution  would  not  be  finally  accepted.  I  would  hope  that 
the  regional  character  of  the  courts  of  appeals  would  be  preserved 
even  though  it  might  require  over  15  judges  in  the  circuits  just  so 
long  as  this  en  banc  problem  can  be  resolved.  And  I  suggest  it  can 
be  resolved  by  having  this  review  division  in  the  circuits. 

Mr  Westphal.  A  proliferation  of  circuits  such  as  I  just  indicated, 
would  that  have  any  effect  upon  increasing  the  amount  of  intercir- 
cuit  disparity  of  opinions  so  as  to  increase  the  workload  of  the 
Supreme  Court  of  trying  to  remove  such  intercircuit  disparity  ? 

Judge  Wright.  Well,  it  would  increase  the  work  of  the  Supreme 
Court  to  a  very  large  extent.  One  of  the  rules  of  thumb  that  the 
Supreme  Court  uses  in  determining  whether  or  not  to  grant  to  writ 
of  certiorari  is  whether  or  not  there  is  a  conflict  in  the  circuits. 

So  the  more  circuits  there  are,  the  more  conflicts  there  will  be  and 
consequently  the  more  writs  granted  the  more  cases  that  will  have  to 
be  heard  by  the  Supreme  Court. 
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Mr.  Westphal.  At  a  time  when  we  are  made  aware  of  the  fact 
that  the  number  of  cases  presented  in  Supreme  Court  has  grown 
from  1,300  in  the  year  1950  to  over  4,000  in  the  year  1971,  I  think 
we  should  have  some  doubts  about  the  capacity  of  the  Supreme 
Court  to  handle  in  increased  voluem  of  business  of  this  kind,  don't 
you? 

Judge  Wright.  I  think  the  Supreme  Court  has  spoken  to  that 
issue  itself  so  it  doesn't  need  me  to  back  it  up. 

Senator  Burdick.  At  this  point  the  thought  occurred  to  me,  and  it 
may  be  a  horrible  thought  but  it  just  came  out  of  the  air,  and  I 
don't  know  how  many  decisions  they  are  handling  in  the  circuit 
courts  and  I  don't  know  how  many  appeals  are  frivolous  but  is  there 
a  possibility  that  the  appeals  from  the  district  courts  to  a  circuit 
court  could  also  be  made  on  the  writ  of  certiorari  so  that  the  circuit 
court  could  have  some  discretion  about  accepting  the  appeal  ? 

Judge  Wright.  Well  that  is  a  very  definite  possibility.  That  is  a 
matter  that  is  being  approached  by  some  of  the  circuits  already  in 
the  way  in  which  screening  is  being  used.  In  other  words,  while  the 
term  "writ  of  certiorari"  is  not  used,  when  a  case  is  filed  and  the 
screening  judges  see  that  it  is  frivolous,  the  screening  judges  will 
simply  affirm  the  case  without  writing  and  without  hearing  it  so 
that  is  in  effect  what  is  being  done  now. 

Senator  Burdick.  In  practice  it  is  going  on  now  ? 

Judge  Wright.  In  the  fifth  circuit  in  particular  it  is  going  on  now 
and  in  some  other  circuits  as  well. 

Mr.  Westphal.  You  have  already  indicated  various  alternatives 
and  the  problems  that  arise  when  you  look  at  some  of  the  alterna- 
tives. I  think  you  have  already  indicated  some  of  the  types  of  prob- 
lems that  you  have  in  trying  to  arrive  at  a  solution  to  the  increase 
in  caseload  of  the  court  of  appeals  and  you  have  suggested  some 
things  that  should  be  studied  in  depth  by  the  Commission  which  are 
proposed  to  be  created  by  Senate  Joint  Resolution  122  ? 

Judge  Wright.  Yes. 

Mr.  Westphal.  I  ask  you.  Judge  Wright,  whether  you  had  noted 
the  makeup  of  the  Commission,  the  proposed  Commission,  as  it  is  set 
forth  in  Senate  Joint  Resolution  122.  It  calls  for  a  Commission  of 
12  members  to  be  appointed  by  the  President  of  the  United  States, 
the  Chief  Justice  of  the  United  States  and  two  from  each  House  of 
Congress  and  two  lawyers  to  be  recommended  by  the  American  Bar 
Association  and  two  professors  of  law  recommendated  by  the  Asso- 
ciation of  American  Law  Schools. 

Do  you  have  any  comments  on  either  the  size  of  the  Commission 
or  its  composition? 

Judge  Wright.  The  size  of  the  Commission  seems  to  be  accepta- 
ble. The  composition  of  the  Commission  is  also  acceptable.  It  empha- 
sizes the  appointments  of  the  legislative  branch  over  the  judicial 
branch,  which  is  what  the  Judicial  Conference  proposed  legislation 
did  not  do.  But  I  see  no  problem  with  that.  I  think  it  is  well  that 
law  teachers  be  on  the  Commission  as  mentioned  in  part  6. 

With  reference  to  the  American  Bar  Association,  you  might  find 
some  bar  associations  who  think  that  they  ought  to  be  considered  in 
making  suggestions  that  have  such  a  great  effect  on  their  livelihood. 

Mr.  Westphal.  The  American  Trial  Lawyers  Association  ? 
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Judge  Wright.  That  is  the  one  that  comes  to  mind  since  they 
have  been  often  in  disagreement  with  some  of  the  other  bar  associa- 
tions. It  is  not  an  inconsequential  bar  association  as  far  as  members 
are  concerned. 

Mr.  Westpahl.  I  think  the  custom  is  to  rely  upon  organizations 
that  are  representative  of  a  profession  or  calling  as  a  whole  rather 
than  rely  on  any  specialist  organization.  Do  you  have  any  feelings 
as  to  whether  the  American  Trial  Lawyers  Organization  is  basically 
a  specialist  organization? 

Judge  Wright.  Well,  certainly  the  American  Trial  Lawyers  Asso- 
ciation is  plaintiff  oriented.  It  is  basically  a  damage  suit  organiza- 
tion. There  is  no  doubt  about  that.  Whereas  the  American  Bar  Asso- 
ciation covers  the  spectrum.  It  hasn't  always  been  so.  I  think  the 
American  Bar  Association  has  made  significant  advances  in  repre- 
senting more  of  the  lawyers  in  this  country  than  it  did  in  the  past. 
Perhaps  it  has  reached  the  stature  now  where  it  can  be  used  as  a 
representative  of  the  practicing  lawyers  in  the  formation  of  a  Com- 
mission such  as  this. 

Mr.  Westphal.  I  take  it  that  regardless  of  the  organization  that 
is  named  as  a  potential  source  of  nominations  to  the  Commission, 
that  the  appointing  authority  should  have  in  mind  obtaining  rnen  of 
wide  experience  in  the  particular  problems  that  the  Commission  is 
going  to  have  to  deal  with  ?  Isn't  that  more  essential  than  the  orga- 
nization ? 

Judge  Wright.  There  is  no  question  about  that.  If  I  had  one  sug- 
gestion about  the  composition  of  the  Commission  here,  I  would  tend 
to  put  more  practicing  lawyers  on  it.  Now  maybe  that  slack  might 
be  taken  up  by  the  members  appointed  by  the  House  or  the  Senate 
or  by  the  President  but  it  would  seem  to  me  that  practicing  lawyers 
probably  have  more  of  an  individual  interest  in  this  particular  prob- 
lem than  the  public  generally,  and  perhaps  they  ought  to  be  more 
represented  than  they  are  in  this  grouping. 

But  it  could  be,  as  I  indicate,  that  the  executive  and  the  legislative 
branches  of  Government  will  name  practicing  lawyers  and  conse- 
quently their  recommendations  can  be  made  adequate  in  this  way.  I 
imagine  that  the  judicial  branch  would  appoint  judges.  If  there 
were  two  to  be  appointed,  I  think  they  both  probably  would  be 
judges.  Of  course  there  is  noting  in  the  legislation  that  would 
require  that. 

Mr.  Westphal.  In  the  workings  of  a  Commission  such  as  this  one, 
one  of  the  critical  elements  is  the  size  and  the  ability  of  the  staff 
that  is  appointed  to  assist  the  members  of  the  Commission;  is  that 
not  true? 

Judge  Wright.  There  is  no  question  about  that.  It  is  commonplace 
that  the  staff  does  the  work  and  very  often  makes  the  decisions.  The 
staff  builds  a  case  to  such  an  extent  that  sometimes  the  Cornmission 
members  themselves  are  not  in  a  position  to  defend  against  the 
staff's  recommendation. 

Mr.  Westphal.  And  in  the  development  of  all  of  the  information 
that  you  have  indicated,  as  necessary  to  arrive  at  a  decision  or  a 
judgment  on  one  particular  alternative  or  another,  there  will  be 
plenty  of  work  for  the  staff  or  Commission  such  as  this  to  do.  Isn't 
that  true? 
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Judge  Wright.  I  think  there  is  no  question  about  that.  The  very 
fact  that  the  American  Bar  Association,  using  some  of  the  best  legal 
minds  in  the  country,  in  its  own  committee,  wasn't  able  to  come  up 
with  anything  that  was  terribly  helpful,  is  discouraging.  It  had  Pro- 
fessor Carrington  who  wrote  this  rather  definitive  piece  on  the  sub- 
ject, but  it  felt  that  it  could  not  accept  the  proposals  written  by  the 
staff  because  it  felt  it  had  not  had  enough  study  or  that  the  propos- 
als were  not  acceptable  for  some  other  reason. 

Instead  of  adopting  this  staff  report,  the  staff  report  was  pub- 
lished as  a  Law  Review  article.  And  the  2  or  3  years  of  work  on  the 
committee  by  the  distinguished  lawyers,  judges,  and  law  teachers 
resulted  in  seven  pages  of  report. 

Mr,  Westphal.  You  mentioned  the  problem  of  the  en  banc  cases, 
and  I  agree  with  you  that  they  can  become  a  problem  depending 
upon  the  size  of  the  court.  According  to  statistics,  the  year  1971 
showed  that  out  of  some  12,000  cases  that  were  terminated  by  the 
courts  of  appeals,  for  the  11  circuits,  only  51  of  them  were  termi- 
nated as  a  result  of  this  en  banc  hearing  and  almost  half  of  that 
number,  namely  25,  of  those  en  banc  hearings,  were  held  in  the  third 
and  fifth  circuits.  Are  those  figures  significant?  Are  we  to  assmne 
this  indicates  numerically  en  banc  is  not  the  big  problem  we  thought 
it  was  ?  The  big  problem  is  disposing  of  the  other  12,000  cases  ? 

Judge  Wright.  Well  I  think  that  those  figures  are  significant.  The 
first  circuit  never  had  an  en  bancment  because  it  has  only  three 
judges.  They  are  always  sitting  en  banc.  There  is  an  attitude  on  the 
part  of  the  circuits  generally  to  keep  down  the  number  of  en  bancs 
because  of  the  problem  that  en  bancs  create  as  far  as  conflicting 
views,  and  so  on,  but  certainly,  in  a  circuit  where  there  are  a  great 
number  of  judges,  and  a  great  number  of  different  panels,  there  is 
going  to  be  an  increasing  need  for  en  banc's  to  resolve  the  intracir- 
cuit  conflicts. 

Mr.  Westphal.  I  have  one  final  question.  In  your  opinion,  should 
the  commission,  if  it  is  created,  study  something  more  than  just  the 
geographical  realinement  or  splitting  of  circuits?  Should  they  study 
some  of  the  other  problems  that  are  involved  in  the  effort  being 
made  by  the  courts  of  appeals  to  handle  this  terrific  volume  of  cases 
pressed  upon  it? 

Judge  Wright.  Well  I  think  the  Commission  could  well  study 
those  problems.  However,  the  urgency  at  the  present  time  is  to  get 
the  circuits  rearranged  in  some  way  so  that  the  work  can  be  done  in 
such  circuits  as  the  fifth  and  the  ninth  and  the  second  without 
having  so  many  judges  involved  in  so  many  cases. 

I  think  the  other  issues  in  the  other  areas  that  you  suggested  in 
S.J.  Res.  122,  certainly  require  some  study  and  should  be  studied  but 
it  seems  to  me  that  that  may  take  a  little  time  and  it  seems  to  me 
that  the  realinement  of  the  circuits  is  one  of  such  primary  impor- 
tance that  certainly  the  commission  ought  to  concentrate  on  that. 

Senator  Burdick.  You  made  some  interesting  points,  this  morn- 
ing. The  one  that  stands  out  in  my  mind  that  I  hadn't  thought 
about  before  is  when  you  look  over  the  horizon  you  are  going  to  see 
problems  with  the  Supreme  Court  insofar  as  this  load  grows  in  the 
circuit  courts,  which  is  going  to  inevitably  fall  upon  the  Supreme 
Court. 
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So  if  you  split  circuits  or  increase  the  number  of  circuits,  by  the 
mere  fact  of  splitting  or  increasing  them  you  are  increasing  the  load 
of  the  Supreme  Court  because  there  will  be  more  intercircuit  con- 
flict. 

Judge  Wright.  There  is  no  question  about  that. 

Senator  Burdick.  So  the  answer  seems  to  lie  not  increasing  cir- 
cuits but  in  doing  something  within  the  circuits. 

Judge  Wright.  Senator,  more  and  more  as  I  think  of  the  problem, 
that  seems  to  be  the  answer.  If  we  are  going  to  retain  the  regional 
character  of  the  circuits,  which  I  think  is  essential,  then  I  think  the 
circuits  as  far  as  judges  are  concerned,  will  have  to  be  enlarged,  at 
least  some  of  them,  and  it  means  we  must  find  a  means  for  handling 
the  cases  within  the  circuits.  That  may  be  one  solution.  We  might 
have  a  division,  as  I  mentioned  earlier,  which  would  review  the 
cases  of  the  other  panels  where  those  cases  are  in  conflict. 

Senator  Burdick.  You  don't  rule  out  the  possibility  that  there 
may  be  some  geographical  changes,  some  boundary  changes  ? 

Judge  Wright.  No.  I  don't  rule  them  out  at  all.  I  don't  rule  out 
any  of  the  answers  to  such  questions  as  how  long  the  first  circuit  is 
going  to  remain  three  judges  or  should  that  circuit  be  brought  down 
further  on  the  east  coast  ? 

In  the  District  of  Columbia  here  as  of  August  1  of  this  year,  all 
of  the  local  cases,  criminal  and  civil,  will  be  out  of  the  Federal  court 
system.  There  will  still  be  some  in  the  pipeline,  particularly  on  ap- 
peal, which  might  take  another  year  or  so  but  with  reference  to  the 
criminal  cases  that  have  taken  up  so  much  of  the  Federal  district 
courts'  time  in  the  District  of  Columbia,  the  criminal  calendar 
should  diminish  at  least  50  percent.  That  diminution,  of  course  will 
be  reflected  in  appeals. 

The  civil  filings  will  be  less  after  August  1.  The  question  may 
arise  in  the  not  too  distant  future  as  to  what,  if  anything,  should  be 
don©  about  the  District  of  Columbia  circuit?  Is  the  District  of  Co- 
lumbia circuit  to  remain  in  fact,  as  a  separate  circuit?  Will  it  in  2 
or  3  or  4  years  justify  continuing  to  have  nine  judges  or  will  it  have 
to  be  made  a  part  of  a  circuit  which  might  include  Maryland  and 
Virginia  ? 

I  guess  a  vaccum  is  always  quickly  filled  and  I  assume  that  as 
places  on  the  calendars  become  available,  new  cases  will  be  filed.  But 
if  you  are  going  to  look  at  statistics,  then  you  will  have  to  concede, 
or  we  will  have  to  concede,  that  there  is  going  to  be  a  vacuum.  The 
question  is  whether  or  not  the  vacuum  is  going  to  be  filled  or 
whether  some  consideration  ought  to  be  given  to  a  realinement  of 
the  District  of  Columbia  circuit. 

Senator  Burdick.  One  thing  I  think  is  on  our  side.  We  don't  have 
to  get  this  judicial  realinement  to  conform  to  the  same  fine  lines  that 
we  do  on  legislative  reapportionment. 

Judge  Wright.  I  assume  that  is  true,  sir. 

Senator  Burdick.  Well,  thank  you.  You  made  a  great  contribution 
this  morning.  We  thank  you. 

Our  next  witness  is  Chief  Judge  Collins  J.  Seitz,  Third  Circuit, 
U.S.  Court  of  Appeals,  Wilmington,  Del. 
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STATEMENT  OF  CHIEF  JUDGE  COLLINS  J.  SEITZ,  THIRD  CIRCTJIT, 
U.S.  COUET  OF  APPEALS,  WILMINGTON,  DEL. 

Judge  Seitz.  Thank  you  sir.  I  don't  know  what  your  pleasure  is.  I 
filed  a  statement  with  the  subcommittee.  I  will  be  glad  to  touch  the 
highlights  of  that. 

Senator  Burdick.  We  would  like  that  very  much  and  we  will 
make  your  full  statement  a  part  of  the  record  at  this  point. 

(Statement  of  Judge  Collins  J.  Seitz  in  full  follows :) 

Statement  By  Hon.  Collins  J.  Seitz,  Chief  Judge  of  the  U.S.  Court 
OF  Appeals  for  the  Third  Circuit 

Both  personally  and  as  Chief  Judge  of  the  Third  Circuit  I  am  pleased  to  ac- 
cept the  invitation  of  the  Sub-committee  to  discuss  some  of  the  problems  fac- 
ing the  courts  of  appeals  and  to  comment  on  S.  J.  Resolution  122. 

The  Third  Circuit  includes  the  states  of  Delaware,  New  Jersey,  Pennsylva- 
nia and  the  Virgin  Islands.  Our  court  has  an  authorized  strength  of  nine 
judges  and  we  now  have  one  vacancy.  We  also  have  the  benefit  of  the  services 
of  many  of  our  seven  senior  circuit  judges. 

I  will  not  attempt  to  develop  in  depth  the  dramatic  increase  in  the  number 
of  appeals  in  our  Circuit.  The  dramatic  increase  in  the  number  of  appeals  was 
first  noted  in  fiscal  year  1970.  It  has  continued  unabated.  It  could  well  reach 
1200  appeals  this  fiscal  year.  This  amounts  to  about  a  100%  increase  in  the 
last  five  years. 

The  increase  is  even  more  dramatic  than  might  appear.  I  say  this  because 
under  our  previous  docketing  system  we  treated  each  appeal  taken  in  a  partic- 
ular case  as  a  separate  appeal.  We  now  treat  multiple  appeals  in  the  same 
case  as  a  single  api^eal.  I  am  advised  that  873  appeals  have  been  filed  in  the 
first  nine  months  of  the  current  fiscal  year  under  the  new  docketing  system. 
When  compared  with  the  same  period  of  the  previous  fiscal  year,  after  elimi- 
nating the  effect  of  the  multiple  appeal  procedure,  we  find  a  real  increase  of 
22%  in  the  number  of  appeals.  This  increase  is  dramatic  proof  of  the  need  for 
the  study  visualized  by  S.  J.  Res.  122. 

I  think  I  can  say,  with  pardonable  pride,  that  the  Third  Circuit  is  particu- 
larly well  situated  to  comment  on  many  of  the  problems  confronting  the  courts 
of  appeals.  I  say  this  because,  while  I  have  only  been  Chief  Judge  since  last 
June.  I  have  appointed  many  committees  of  our  court  to  evaluate  many  as- 
pects of  the  work  of  our  court.  In  this  way  we  are  finding  the  facts  so  that 
we  can  consider  and  adopt  appropriate  remedies  to  meet  the  challenge  created 
by  the  fiood  of  appeals. 

In  studying  the  operation  of  our  court  and  attempting  to  solve  the  problems 
we  have  noted  the  importance  of  observing  the  distinction  between  two  impor- 
tant practical  problems : 

(1)  How  to  expedite  appeals — the  elapsed  time  problem. 

(2)  How  to  handle  the  ever  increasing  number  of  "ready"  appeals — the 
workload  problem. 

In  considering  the  problem  of  expediting  appeals,  we  first  concentrated  on 
direct  criminal  appeals.  We  adopted  a  perhaps  unique  system  of  proctoring 
such  appeals.  A  circuit  judge  is  assigned  to  proctor  direct  criminal  appeals 
from  a  particular  district  court.  As  soon  as  a  notice  of  appeal  in  such  a  case 
is  received  by  the  clerk  of  our  court  he  transmits  certain  basic  information  to 
the  proctoring  judge.  The  Judge  then  takes  whatever  steps  are  deemed  neces- 
sary to  lead  to  a  prompt  processing  of  the  appeal  up  to  the  date  when  it  is 
ready  for  judicial  action.  Thus,  the  proctoring  judge  may  call  a  conference 
with  the  lawyers  to  ascertain  whether  there  is  any  problem  as  to  the  record  or 
the  trial  transcript.  He  will  also  generally  fix  a  briefing  schedule.  Under  this 
practice  the  appeal  does  not  get  "lost".  The  advantages  of  this  system  are  al- 
ready indicated  dramatically  in  a  three  month  reduction — year  to  year — in  the 
median  time  taken  to  process  direct  criminal  appeals. 

My  colleagues  and  I  believe  that  the  time  can  be  reduced  substantially  more 
without  in  any  way  impairing  the  quality  of  justice.  For  example,  I  am  under- 
taking a  pilot  program  concerning  criminal  appeals  from  two  districts.  I  am 
waiving  the  filing  of  any  appendix  and  statement  of  issues  and  fixing  a  short- 
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ened  briefing  schedule.  "When  we  have  enough  experience  with  this  pilot  pro- 
gram we  will  compare  the  results  with  those  from  other  districts  to  see 
whether  the  practice  should  be  extended  to  the  entire  circuit. 

A  committee  of  our  court  is  also  studying  the  impact  of  delay  in  filing  trial 
transcripts  on  the  disposition  of  direct  criminal  appeals.  In  this  we  have  the 
cooperation  of  the  Federal  Judicial  Center.  I  emphasize  that  it  is  vitally  im- 
portant to  find  the  facts  because  only  with  a  mastery  of  the  facts  are  we  in  a 
position  to  adopt  techniques  which  will  provide  a  meaningful  solution.  This  is 
one  reason  I  heartily  endorse  Resoltuion  122. 

We  are  not  overlooking  the  need  to  expe(?ite  civil  appeals  but  we  have  first 
concentrated  on  criminal  appeals  with  the  expectation  that  what  we  learn  will 
be  helpful  when  we  turn  to  a  consideration  of  civil  appeals.  Furthermore,  since 
civil  appeals  constitute  such  a  large  percentage  of  the  total,  they  present  a 
problem,  primarily,  of  adopting  techniques  to  process  the  greater  workload. 

The  second  problem  area  confronting  our  court  relates  to  the  handling  of  the 
ever  increasing  number  of  "ready"  appeals,  civil  and  criminal.  We  have 
adopted  mechanics  by  which  the  court  now  decides  whether  it  desires  oral  ar- 
gument. Also,  with  the  fine  cooperation  of  the  Federal  Judicial  Center,  we 
have  been  engaged  since  last  summer  in  a  Time  Study  Program.  Under  this 
program  the  active  judges  of  our  court  are  keeping  daily  time  sheets  on  which 
they  indicate  the  various  activities  in  which  they  are  engaged  during  the 
course  of  each  day.  For  example,  they  indicate  the  time  spent  in  preparing  for 
argument,  time  on  the  bench,  conference  time,  opinion  preparation  time,  time 
spent  in  court  administration,  etc.  These  sheets  are  being  sent  to  the  Federal 
Judicial  Center  weekly  and  with  the  aid  of  computers  we  expect  the  Center  to 
provide  us  with  meaningful  information  as  to  the  time  the  judges  spend  in  dis- 
charging particular  functions.  We  already  have  some  preliminary  information. 
When  this  information  is  in  final  form  we  will  then  be  in  a  position  to  deter- 
mine the  judge  time  spent  in  the  different  categories.  We  can  then  determine 
whether  any  new  techniques  or  processes  will  permit  the  judges  to  shift  the 
allocation  of  their  time  in  a  meaningful  way. 

The  Third  Circuit  is  now  considering  whether  to  implement  another  project 
suggested  by  the  Federal  Judicial  Center.  The  project  is  designed  to  ascertain 
whether  staff  attorneys  could  render  meaningful  assistance  to  the  court  in  dis- 
charging the  ever  increasing  workload.  It  would  be  ambitious  undertaking.  The 
Council  will  shortly  be  deciding  whether  to  purse  the  matter. 

I  have  mentioned  some  of  the  activities  going  on  in  the  Third  Circuit  to 
show  that  our  court  is  most  interested  in  ways  to  improve  the  operation  of  the 
courts  of  appeals.  We  therefore  most  enthusiastically  support  the  Joint  Resolu- 
tion. 

Judge  Seitz.  I  thing  I  should  begin  with  a  little  background.  The 
third  circuit  encompasses  the  States  of  Delaware,  New  Jersey,  Penn- 
sylvania and  as  my  wife  likes  to  say,  the  Virgin  Islands.  We  have 
nine  authorized  judgeships  and  we  have  had  one  vacancy  which  we 
have  had  for  over  a  year  in  the  third  circuit  court.  We  operated  for 
a  long  time  with  only  six  active  judges  and  had  three  vacancies  until 
the  last  year.  Two  have  been  filled  so  we  are  in  much  better  shape 
than  we  have  been  in  some  time. 

Like  every  other  circuit,  our  circuit  is  growing  by  leaps  and 
bounds  and  we  are  projecting  as  much  as  a  22  percent  increase  this 
year  in  the  number  of  appeals  so  that  they  could  reach  roughly  100 
a  month,  we  estimate  from  the  present  figures. 

I  might  say  that  of  course  I  was  a  State  trial  judge  for  20  years 
before  I  went  on  the  Federal  court  bench  so  I  bring  a  little  State 
bias  to  bear  in  my  approach  here. 

As  you  can  see,  I  have  only  been  on  the  Federal  court  a  little  over 
5  years  and  I  am  the  ranking  judge.  We  have  had  almost  a  complete 
turnover  in  the  third  circuit  in  this  period  of  time. 

When  I  became  Chief  Judge  last  June  I  started  a  dry-cleaning 
operation  of  the  third  circuit  and  this  statement  reveals  some  of  the 
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things  we  have  been  trying  to  do  to  meet  the  challenges  of  today. 
First  of  all,  I  ought  to  mention  two  or  three  programs  we  initiated 
which  are  very,  very  successful  as  of  now.  First  was  what  we  call 
proctoring  in  direct  criminal  appeals.  The  minute  a  notice  of  appeal 
in  a  criminal  case  reaches  the  court  of  appeals  it  is  automatically 
transferred  by  the  clerk  to  a  proctoring  judge  who  is  handling  that 
district  who  then  arranges  for  either  a  conference  or  sets  up  the  me- 
chanics by  which  the  case  is  scheduled  through  the  briefing  period 
and  so  on. 

I  have  been  proctoring,  for  example,  two  districts,  the  direct  ap- 
peals from  the  Virgin  Islands  and  the  District  of  Delaware.  We 
have  been  waiving  the  filing  of  appendix  and  a  statement  of  issues 
and  have  been  entering  an  order  for  briefing  immediately. 

In  the  period  of  1  year  we  have  reduced  the  median  time  of  direct 
criminal  appeals  by  3  months  and  we  hope  when  we  analyze  these 
studies  to  do  even  a  better  job  on  that  than  we  have. 

The  big  problem,  as  you  probably  have  heard  from  other  judges, 
is  the  problem  of  the  court  reporters  getting  the  transcripts  out  so 
that  the  transcript  is  available  to  come  up  to  the  court  of  appeals. 

We  have  been  riding  hard  on  the  reporters.  I  have  actually  been 
entering  orders  directing  them  to  file  the  transcript  within  a  fixed 
time.  Some  of  our  reporters  prefer  to  give  their  attention  to  the  lu- 
crative transcripts  which  they  file  privately  and  put  the  work  of  the 
court  in  the  background.  I  was  not  on  the  panel  which  did  it  but  a 
panel  of  our  courts  recently  put  a  court  reporter  in  Pittsburgh  in 
jail  for  not  filing  the  transcripts.  This  shows  you  we  mean  business 
and  the  word  has  gotten  around. 

Senator  Burdick.  What  was  the  reporter  charged  with?  I  am  cu- 
rious. 

Judge  Seitz.  He  was  charged  with  failure  to  comply  with  an 
order  of  the  court  directing  that  the  transcript  be  filed  within  a  cer- 
tain date. 

Senator  Btjrdick.  Contempt  ? 

Judge  Seitz.  That  was  a  rule  of  show  cause  that  was  issued  on 
him  and  his  explanation  was  he  didn't  think  the  court  meant  what  it 
said. 

So  that  is  one  of  the  on-going  projects  that  I  have  touched  on  in 
this  statement. 

The  problem  of  appeals  of  course  breaks  down  into  two  categories. 
One  is  the  lapsed  time  problem.  How  long  it  is  going  to  take  an  ap- 
peal from  the  moment  the  notice  of  appeal  is  filed  for  it  to  be  finally 
disposed  of.  Then  there  is  the  so-called  workload  problem  and  that 
is  the  volume  of  appeals  which  are  ready  to  be  disposed  of  and  how 
you  are  going  to  go  about  disposing  of  them.  The  two  have  to  be 
kept  in  focus  if  you  are  going  to  adopt  remedies.  I  might  say  I  men- 
tioned these  because  I  don't  believe  that  the  problem  of  dealing  with 
the  realignment  of  the  circuits  and  the  needs  of  the  circuits  can  be 
resolved  apart  from  also  asking  what  can  be  done  now  to  improve 
the  efficiency  of  the  circuits. 

I  think  that  is  part  and  parcel  and  I  think  it  is  important  to  keep 
that  in  mind. 

Now  I  might  say  we  have  a  judge  who  is  assigned  the  problem  of 
policing  these  transcript  problems.  We  are  working  with  the  Federal 
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Center  to  see  if  we  can  adopt  ways  and  means  to  speed  up  the  filing 
of  trial  transcripts  so  the  appeals  can  be  made  ready  sooner. 

Senator  Burdick.  So  you  think  that  the  biggest  cause  of  delay  is 
waiting  for  transcripts  ? 

Judge  Seitz.  Yes,  because  if  you  run  a  tight  ship  on  the  other 
phases,  which  are  within  the  control  of  the  lawyers,  then  you  are 
able  to  fix  a  briefing  schedule  say  of  20  days  and  the  case  is  ready. 
But  they  legitimately  can  say  we  can't  write  our  briefs  until  we  get 
the  transcripts. 

Senator  Burdick.  So  the  delay  isn't  on  the  part  of  the  lawyers.  It 
is  on  the  part  of  the  reporters  ? 

Judge  Seitz.  Of  course  the  courts  are  not  without  delay. 

Senator  Burdick.  I  mean  in  getting  the  briefs  in. 

Judge  Seitz.  Right.  It  is  a  difficult  problem  to  ask  a  lawyer  to 
write  a  brief  if  he  comes  back  to  you  and  says  well  I  ordered  it  the 
day  I  filed  the  appeal  and  the  reporter  hasn't  delivered  it  to  me. 

You  can't  use  him  as  the  whipping  boy  in  that  situation, 
obviously,  and  the  Federal  Judicial  Center  has  him  working  a  great 
deal  on  this  and  we  have  been  cooperating  with  them  to  find  out 
how  much  of  a  problem  of  delay  is  represented  by  the  delay  in  filing 
transcripts.  We  don't  have  a  definitive  answer  on  that  but  we  know 
it  is  a  problem.  It  varies  from  district  to  district.  In  some  districts, 
it  is  not  as  much  a  problem  as  in  others.  In  the  Virgin  Islands,  for 
example,  it  was  a  problem. 

Senator  Burdick.  Wouldn't  the  problem  be  alleviated  if  we  had 
more  court  reporters  ? 

Judge  Seitz.  I  am  certain  it  would  be.  But  they  are  not  as  easy  to 
be  obtained  as  you  might  think. 

Senator  Burdick.  Do  you  have  any  extra  reporters  at  the  present 
time? 

Judge  Seitz.  In  the  district  courts,  not  to  my  knowledge.  This  is 
another  one  of  the  problems.  They  had  a  very  severe  shortage 
because  the  State  system  was  paying  more  for  court  reporters  than 
the  Federal  district  courts.  They  finally  got  an  increase,  I  believe, 
from  the  Congress  last  fiscal  year  so  that  we  could  become  competi- 
tive but  several  reporters  were  being  paid  on  a  special  project  basis 
because  they  couldn't  obtain  reporters. 

I  might  say  we  have  emphasized  criminal  appeals.  We  are  now 
looking  at  the  need  to  expedite  civil  appeals  because  in  our  circuits 
they  constitute  probably  80  percent  of  all  of  the  appeals  which  are 
taken.  We  are  hopeful  that  what  we  learned  from  the  studies  of  the 
criminal  appeals,  we  can  use  in  dealing  with  the  civil  appeals. 

As  to  the  ever  increasing  number  of  ready  appeals,  in  cooperation 
with  the  Federal  center,  we  started  last  September  what  we  call  a 
time  study  program  in  which  all  of  the  active  judges  of  the  court  of 
appeals  are  keeping  time  sheets  each  day  like  the  practicing  lawyer. 
It  is  broken  down  to  a  tenth  of  an  hour.  We  set  down,  for  example, 
the  time  spent  in  preparation  for  argument,  the  time  spent  on  the 
bench,  the  conference  time,  the  time  spent  on  court  administration, 
and  this  is  all  coded  and  they  are  sent  in  weekly  to  the  center. 

We  are  going  to  have  them  run  through  computers.  We  have 
already  learned  some  interesting  things.  One  is  that  the  problem  of 
judge  time  on  the  bench  is  not  a  significant  factor  in  the  overall 
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time  of  the  judge.  There  has  been  a  great  deal  of  emphasis  on  the 
time  court  of  appeals  judges  spent  on  the  bench  and  ways  to  cut 
that  down  and  it  turns  out  it  is  not  a  significant  factor  in  the  third 
circuit  in  the  overall  picture. 

We  are  hopeful  as  we  look  at  these  categories,  that  we  are  going 
to  be  able  to  see  where  the  judges  spend  their  time  and  then  we  can 
address  ourselves  to  ways  to  either  cut  that  down  or  increase  it.  I 
am  talking  about  the  time  spent,  for  instance  in  the  category  of 
preparation  or  what  have  you,  and  opinion  writing  and  so  on.  We 
want  to  find  someway  of  economizing  on  the  time. 

That  program  is  to  be  for  1  year  so  that  by  the  end  of  this 
summer  we  should  have  some  pretty  firm  statistics,  at  least  for  the 
third  circuit. 

Another  project  which  has  been  thought  about,  which  we  think  is 
very  meaningful  and  it  may  be  that  Congress  will  consider  this 
because  I  have  been  advised  there  is  the  possibility  of  some  legisla- 
tion in  the  Congress  on  it,  are  staff  attorneys.  In  other  words,  full 
time  professionals  who  would  be  on  the  staff  who  would  do  the  work 
of  processing  appeals  up  to  the  stage  when  they  made  ready  to  be 
submitted  to  a  panel  of  judges  for  a  decision. 

In  other  words,  instead  of  proliferating  the  number  of  judges,  we 
could  hire  less  expensive  but  experienced  staff  attorneys  who  would 
process  many  cases.  I  think  I  heard  you  mention  when  Judge 
Wright  was  testifying.  Senator,  a  problem  which  I  think  is  one  of 
the  basic  problems  in  disposing  of  the  work  of  the  court  of  appeals 
and  that  is  a  recognition  of  the  cases  that  deserve  the  time  of  the 
judges  because  during  my  almost  6  years  on  the  court  of  appeals,  it 
has  been  my  experience  that  the  biggest  problem  confronting  the 
court  of  appeals  is  how  to  weed  out  the  frivolous  appeals,  which  I 
would  guess  constitute  half  of  all  of  the  appeals. 

A  lot  of  my  colleagues  might  not  agree  with  me. 

Senator  Burdick.  I  have  to  get  back  to  the  office  in  3  or  4  min- 
utes. Do  you  mind  interrupting  this  until  I  get  back? 

Judge  Seitz.  Of  course  not. 

[Break.] 

Senator  Burdick.  Proceed. 

Judge  Seitz.  I  was  talking — well,  I  had  just  mentioned  about  the 
staff  attorney  project.  I  could  conceive  that  that  could  be  a  very  val- 
uable assistance  if  properly  maintained.  I  appointed  a  committee  on 
our  circuit  which  studied  the  project.  Judge  Gibbons  of  our  court 
was  chairman.  We  did  a  lot  of  work  on  it  and  we  were  satisfied  that 
you  could  have  a  meaningful  program"  of  staff  attorneys  doing  a  lot 
of  the  sorting  out  work.  The  problem  is  the  great  resistance  of  the 
practicing  lawyers  to  the  thought  that  somehow  their  case  is  not 
going  to  be  decided  by  a  judge.  I  think  it  ignores  reality  to  fail  to 
realize,  as  some  people  do,  that  obviously  the  judges  have  law  clerks 
and  they  work  on  the  cases  and  draw  up  memoranda.  The  judge,  in 
part,  has  to  depend  on  their  research  as  well  as  his  own  and  in  the 
final  analysis  makes  up  his  mind. 

I  always  tell  my  law  clerks,  when  they  come  on  with  me,  that  I 
am  the  one  who  took  the  oath  of  office  and  I  want  all  of  the  help  I 
can  get  from  you  but  I  will  decide  the  case. 
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So  the  staff  attorneys  can  digest  the  cases  that  come  along.  They 
could  even  write  a  draft  opinion  very  readily.  There  is  no  question 
about  it.  I  don't  know  how  many  civil  rights  actions  or  suits,  where 
clearly  the  defendant  is  immune,  where  they  are  suing  a  judge  or 
some  government  official  and  it  is  an  open  and  shut  case  that  could 
be  resolved  by  having  the  judge  look  at  the  statement  of  issues  and 
dispose  of  a  number  of  them  at  one  time. 

Senator  Bukdick.  As  a  lawyer.  That  would  be  a  cut  above  a 
clerk  ? 

Judge  Seitz.  Oh,  yes.  We  visualize  a  team  of  three  lawyers  with  a 
chief  attorney  with  some  experience  presiding  over  that  team  and  he 
would  review  their  work  before  the  final  product  was  put  in  front  of 
the  panel  of  judges. 

Senator  Burdick.  Do  you  know,  in  dollars  and  cents,  what  it  will 
cost  to  get  a  lawyer  to  do  this?  You  are  not  going  to  get  a  lawyer 
very  cheaply. 

judge  Seitz.  When  I  say  a  lawyer,  I  am  thinking  about  one  in 
the  practice  3  or  4  years.  I  am  not  thinking  about  a  career  lawyer  in 
the  sense  he  would  spend  the  rest  of  his  life  there.  I  don't  think  that 
would  solve  the  problem  because  I  am  afraid  they  might  fall  into 
the  pattern  of  hacks  and  they  wouldn't  be  of  any  help  to  us.  But  we 
have  a  staff  attorney  now  who  handles  prisoner  applications,  for 
example. 

He  does  all  of  the  work  of  writing  to  the  wardens  of  prisons  and 
all  of  the  other  things  to  get  them  in  shape. 

Senator  Burdick.  Does  that  bring  about  extra  work,  all  of  these 
things  they  write  up  themselves  ? 

Does  it  add  much  to  the  work  ? 

Judge  Seitz.  To  the  work  of  the  judges? 

Senator  Burdick.  Yes. 

Judge  Seitz.  Well,  if  you  have  to  read  longhand,  which  you  do,  it 
adds  to  your  time,  that  is  certain.  But  it  has  been  a  tremendous  help 
to  us  to  have  a  staff  attorney  getting  all  of  these  matters  in  shape 
before  we  see  them,  before  they  get  to  the  judges.  Now  he  makes 
sure  that  the  record  is  complete,  he  carries  on  all  of  the  court  corre- 
spondence with  the  wardens  and  with  the  prisoners  and  he  works 
with  the  clerk's  office. 

"When  I  first  went  on  the  court,  we  handled  all  of  these  longhand 
applications.  It  was  a  horrible  mess.  Now  they  are  processed  much 
more  s\^dftly,  I  rnight  say  that  fashions  change  as  you  know.  Sena- 
tor. It  used  to  be  that  all  of  the  State  prisoners  brought  habeas 
corpus  petitions.  Now  they  are  going  to  civil  rights  actions.  That  is 
the  popular  thing  now. 

Senator  Burdick.  How  about  the  Constitutional  approach  of  cruel 
and  unusual  treatment  ?  Do  you  get  many  of  those  ? 

Judge  Seitz.  Yes,  they  are  under  the  civil  rights  actions.  They  are 
a  violation  of  his  constitutional  rights.  But  all  of  the  prisoners  now, 
as  you  know,  are  attacking  the  conditions  in  the  prisons  as  violative 
of  their  constitutional  rights.  This  is  big  business  in  our  circuit. 
There  are  of  course  the  three- judge  courts.  I  have  appointed  eight  in 
the  last  7  or  8  days,  eight  three- judge  courts  to  take  on  the  constitu- 
tionality of  State  statutes  and  the  prisoner  complaints. 
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Well  that  pretty  much  covers  my  statement.  I  have  a  few  matters 
which  I  would  like  to  mention  which  I  think  any  Commission  ought 
to  keep  in  mind  in  studying  the  court  of  appeals.  First  of  all  it 
seems  to  me  that  the  increase  in  the  workload  of  the  court  of 
appeals  is  inevitable.  That  is  my  major  premise  and  I  base  that  on 
the  population  increase  and  congressional  enactments.  I  just  don't 
believe  Congress  is  going  to  stop  passing  laws  which  need  to  be 
enforced  in  the  Federal  courts  and  as  long  as  you  have  those  two  sit- 
uations, you  are  going  to  have  an  increase  in  the  litigation  in  the 
Federal  district  courts.  As  I  see  it,  there  are  several  approaches  pos- 
sible. The  first  of  course  is  to  narrow  the  district  court  jurisdiction, 
which  obviously  will  affect  the  number  of  appeals. 

As  a  matter  of  fact,  I  have  heard  it  said  about  this  resolution  that 
it  is  difficult  to  visualize  a  full  implementation  without  looking  at 
the  jurisdiction  of  the  district  courts  because  all  of  the  work  of  the 
court  of  appeals  of  course,  except  the  direct  appeals  from  commis- 
sions, are  coming  up  through  the  district  courts. 

For  example,  and  this  is  controversial :  It  has  been  said  we  ought 
to  abolish  the  diversity  jurisdiction  of  the  district  courts.  It  is  be- 
lieved that  it  no  longer  serves  the  purpose,  the  very  valuable  pur- 
pose it  formally  served,  namely,  to  alleviate  prejudice  against 
out-of-State  citizens  in  the  State  courts.  It  would  have  one  big  ad- 
vantage in  that  in  diversity  jurisdiction,  the  Federal  courts  are  at- 
tempting to  ascertain  and  apply  State  law.  It  would  seem  more  de- 
sirable that  the  State  courts  should  announce  and  apply  their  own 
law. 

The  big  disadvantage,  the  obvious  disadvantage  to  me,  is  that  it 
would  add  tremendously  to  the  already  overworked  State  courts  and 
I  think  the  State  judges  themselves  would  recognize  that. 

Another  thing  would  be  to  increase  the  jurisdictional  amount  in 
diversity  cases,  but  I  think  this  would  lead  to  a  criticism  that  we  are 
reserving  the  Federal  courts  fx)  the  propertied  interest.  It  is  up  to 
$10,000  now  but  maybe  it  could  be  raised  to  $20,000  or  more  with 
the  justification  of  inflation.  I  don't  know. 

We,  a  couple  of  years  ago,  handed  down  a  very  significant  deci- 
sion in  the  third  circuit  under  a  Federal  statute  which  prohibits  ar- 
tificially created  diversity  jurisdiction.  We  knocked  out  the  practice 
of  appointing  gl^ardians  from  New  Jersey  and  bringing  suit  in  the 
Eastern  District  of  Pennsylvania.  The  Eastern  District  of  Pennsyl- 
vania of  course  is  Philadelphia,  one  of  the  busiest  districts  in  the 
country  and  that  was  a  significant  reduction. 

Senator  Buhdick.  This  committee  has  held  several  days  of  hear- 
ings on  the  diversity  question.  You  would  be  surprised  how  the  trial 
lawyers  in  particular,  opposed  this  position.  They  like  to  be  able  to 
do  a  little  shopping  here  and  there. 

Judge  Seitz.  I  understand  that.  As  Judge  Biggs  used  to  say :  It  is 
all  according  to  whose  ox  is  being  gored.  They  have  a  point  of  view 
which  is  slightly  vested  and  I  understand  that.  It  varies,  however. 
For  example,  it  was  ironic  that  in  the  Eastern  District  of  Pennsyl- 
vania, which  I  think  was  4  years  behind  in  the  trial  of  its  cases,  the 
plaintiffs  were  waiving  jury  trials  and  the  defendants  were  request- 
ing jury  trials.  That  is  a  strange  twist  but  it  was  for  obvious  rea- 
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sons.  I  only  throw  these  out  for  consideration  because  I  think  that 
what  goes  in  the  pipeline  in  the  district  court  is  what  is  going  to 
show  up  in  the  court  of  appeals. 

Another  thing  I  think,  and  this  has  probably  already  been  men- 
tioned, I  think  certain  types  of  Federal  crimes  should  be  repealed  so 
that  prosecution  should  be  in  the  State  courts.  I  cannot  understand 
why  bank  robberies  of  federally  insured  institutions  should  be  tried 
in  the  Federal  courts.  There  is  no  great  logic  to  it  and  I  can't  see 
why  it  is  done.  I  looked  at  the  figures  last  night.  Our  bank  robbery 
appeals  have  just  gone  vip  astronomically.  It  is  unbelievable  the  in- 
crease in  the  prosecutions  and  convictions  in  the  Federal  district 
courts.  Because  they  have  the  right  to  appeal  they  are  automatically 
appealed.  I  suspect  the  numbers  have  gone  up  800  percent  in  the  pe- 
riod of  a  few  years  in  the  number  of  appeals  in  bank  robbery  cases 
alone. 

I  would  say  the  same  is  true  of  certain  narcotic  offenses.  I  don't 
believe  those  are  matters  to  be  tried  in  the  Federal  district  courts 
for  the  small  fry  user  of  narcotics  and  I  don't  see  why  they  should 
then  be  immediately  appealed.  They  have  gone  up  too,  and  in  many 
cases  the  witnesses  are  the  State  police  or  the  county  police  or  the 
city  police  for  the  prosecution.  Again,  the  disadvantage,  of  course,  is 
that  it  would  put  additional  workload  on  the  State  courts,  which 
certainly  heaven  knows,  is  great  enough  now.  But  if  you  are  talking 
pragmaticism,  it  is  just  shifting  it  from  one  forum  to  another. 

Now  taking  a  minute,  I  would  like  to  talk  about  the  limit  of  a 
three- judge  district  court.  You  see  I  have  tackled  or  I  am  tackling  a 
lot  of  hot  issues  here  where  there  are  different  points  of  view  but  to 
me  it  is  utterly  ridiculous  to  have  a  three- judge  district  court  unless 
the  State  wants  a  three- judge  district  court.  As  a  minimum  the 
three- judge  district  court  was  created  of  course  on  the  theory  that 
statutes  ought  not  to  be  declared  unconstitutional  by  a  one-district 
judge.  Well,  if  the  State  is  willing  to  have  a  one-district  judge  hear 
the  case,  why  should  we  be  concerned  ? 

Senator  Burdick.  That  will  be  asked  in  the  hearings  as  they  go 
on. 

Judge  Seitz.  to  me,  it  is  without  reason.  We  have  many  cases, 
and  I  know  of  two  cases,  where  the  district  attorney,  the  State  dis- 
trict attorney,  said  we  are  willing  to  have  a  one- judge  court  here  but 
he  was  overruled.  They  said.  Oh,  no,  you  can't  have  it.  You  have  to 
have  three  judges.  So  then  you  have  to  tie  up  two  district  judges 
and  a  circuit  judge  to  hear  that  case.  If  you  have  to  take  evidence, 
as  you  know,  it  is  a  particularly  difficult  matter  and  I  can  give  you 
an  example.  Take  a  case  such  as  the  one  that  was  recently  filed  in 
one  district  where  they  are  complaining  about  the  application  of  cer- 
tain statutes  in  regulations  which  apply  to  all  of  the  State  prisons 
in  New  Jersey. 

The  circuit  judge  I  just  assigned  from  Philadelphia,  I  am  sure  is 
going  to  be  sitting  over  in  Newark  for  a  week  or  2,  to  hear  testi- 
mony on  this.  So  this  in  our  circuit  is  one  of  the  biggest  problems. 

Senator  Burdick.  Would  you  go  so  far  as  to  eliminate  three- judge 
courts  entirely? 

Judge  Seitz.  If  I  were  the  Congress,  I  would  eliminate  them  en- 
tirely. Let  the  court  of  appeals  review  the  decisions  of  the  one- judge 
court. 
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Senator  Burdick.  What  is  the  advantage  to  having  a  three-judge 
court  ? 

Judge  Seitz.  They  probably  do  have  some  advantages  but  for  all 
practical  purposes,  the  ultimate  forum  today  for  reviewing  most  of 
the  appeals  is  the  circuit  court  not  the  Supreme  Court.  I  mean  that 
may  be  misunderstood  in  some  circles  but  that  is  the  reality  of  the 
matter. 

If  you  look  at  where  the  appeals  end  up,  they  end  up  in  the  court 
of  appeals  not  the  Supreme  Court. 

I  heard  Judge  Wright  talking  about  one  of  the  rules  for  granting 
certiorari  being  based  on  conflict  in  the  circuits.  Well  I  think  that 
no  longer  has  much  weight  in  the  U.S.  Supreme  Court.  It  used  to  be 
important.  I  hope  you  will  permit  a  lower  court  judge  to  say  I  don't 
think  that  is  a  significant  factor  in  the  exercise  of  the  certiorari 
powers  today  from  what  I  have  observed.  There  are  just  too  many 
conflicts.  They  would  do  nothing  else  if  they  just  heard  a  review  of 
the  conflicts. 

I  might  say  in  that  connection  that  we  have  in  the  third  circuit 
what  I  consider  a  desirable  internal  rule.  In  the  third  circuit  no 
panel  will  refuse  to  follow  a  signed  opinion  of  the  third  circuit.  In 
other  words,  if  a  panel  has  decided  a  matter  of  law,  every  other  panel 
is  obligated  to  follow  that  decision.  The  only  way  that  can  be 
changed  is  by  the  court  en  banc.  And  consequently,  we  do  not  have 
all  of  this  internal  fragmentation  by  having,  as  I  saw  in  one  circuit, 
two  panels  coming  out  the  same  day  reaching  opposite  results  on  the 
same  legal  issue.  We  do  not  have  that. 

Senator  Buedick.  If  you  abolish  the  three- judge  court  idea,  that 
would  release  more  manpower,  wouldn't  it  ? 

Judge  Seitz.  Right.  And  incidentally  I  have  been  trying  to  find 
and  haven't  found  very  much  in  the  way  of  satisfactory  data  on  the 
time  that  a  three- judge  court  takes.  I  think  it  would  be  helpful  in 
this  study  if  we  could  really  find  out  how  significant  that  is. 

Now,  talking  about  the  court  of  appeals  jurisdiction,  some  of  this 
I  am  going  to  say  I  notice  you  already  anticipated  by  listening  to 
your  colloquy  with  Judge  Wright,  but  I  will  just  mention  at  least 
some  of  my  thinking. 

First  of  all,  I  was  going  to  mention  limiting  the  courts  of  appeals 
to  certiorari  jurisdiction.  I  agree  with  Judge  Wright  there  is  in  ef- 
fect, some  exercise  of  certiorari  jurisdiction  by  the  screening  practice 
in  some  circuits.  We  do  not  have  a  screening  practice  in  the  third 
circuit.  There  is  a  great  deal  of  opposition  to  that  because  there  is  a 
great  sentiment  among  a  lot  of  lawyers  that  there  ought  to  be  one 
review  as  a  right  from  the  trial  court.  I  have  heard  it  expressed 
many  times  to  me  by  a  great  many  lawyers,  including  a  very  distin- 
guished lawyer,  namely  the  former  president  of  the  American  Bar 
Association,  that  this  is  their  feeling.  However,  it  may  turn  out  to 
be  a  luxury  that  we  can't  afford  in  the  long  run.  I  hope  we  don't 
have  to  give  it  up  now  because  I  am  satisfied  that  there  is  a  need  to 
be  able  to  be  made  aware  of  some — I  am  choosing  my  words  care- 
fully here — some  activities  of  district  judges  that  need  to  be  re- 
viewed. 
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Senator  Burdick,  But  in  the  end  what  is  the  difference  between 
being  knocked  out  in  certiorari  or  being  knocked  out  for  some  other 
reason  ? 

Judge  Seitz.  Well,  from  the  point  of  view  of  a  losing  attorney, 
there  is  no  more  comfort.  I  agree  with  you  Senator.  I  have  noticed 
thought  that  we  no  longer  hear  arguments  on  motions.  Until  last 
year,  we  were  permitting  oral  arguments  on  motions  or  stays  or 
things  of  that  sort.  The  panel  now  decides  whether  it  wants  oral  ar- 
gument or  not  and  in  practically  every  case  it  votes  for  no  oral  ar- 
gument. I  think  there  is  a  tendency  sometimes  when  you  get  it  on 
certiorari  to  look  to  see  whether  some  grievous  error  has  been  com- 
mitted rather  than  something  lurking  there  that  ought  to  be  cor- 
rected. That  does  not  necessaryily  mean  that  is  the  type  of  thing  you 
would  want  to  reverse.  But  there  always  is  judicial  conduct  that  you 
think  ought  to  be  called  to  book.  And  that  may  never  see  the  light 
of  day  if  you  deny  certiorari. 

But  you  are  right  in  many  instances  it  may  amount  to  the  same 
thing.  I  would  agree  with  that. 

It  has  already  been  mentioned  that  an  intermediate  court  of  ap- 
peals could  be  inserted  between  the  district  court  and  the  court  of 
appeals.  The  court  of  appeals  would  then  be  given  certiorari  juris- 
diction. I  think  this  is  just  an  added  layer  of  the  judiciary.  There 
are  some  who  believe  there  ought  to  be  an  intermediate  court  to  hear 
certain  types  of  appeals,  say  criminal  appeals.  Certainly  we  couldn't 
justify  that  now  in  our  circuit  based  on  the  number  of  criminal  ap- 
peals. I  agree  with  Judge  Wright  that  all  that  will  do  will  draw  out 
the  appeal  process  which  is  much  too  long  already.  That  would  be  a 
last  resort  type  of  thing  as  far  as  I  am  concerned,  to  put  another 
court  layer  of  appeals  in  the  court  system. 

Well,  assuming  the  jurisdiction  of  the  district  court  and  the  court 
of  appeals  are  not  substantially  altered,  I  ask  what  can  be  done?  It 
has  already  been  said  that  realigning  and  splitting  the  circuits  has 
political  overtones  like  reapportionment.  Incidentally,  the  Federal 
district  court  in  New  Jersey  just  reapportioned  the  State  of  New 
Jersey  2  weeks  ago  when  the  legislature  refused  to  act,  so  that  the 
court  reapportioned  the  whole  State  and  I  give  you  that  as  an  exam- 
ple to  give  you  some  idea  about  the  political  overtones.  I  think  Jus- 
tice Frankfurter  referred  to  this  in  the  Baker  versus  Carr  case.  I 
think  some  realignment  will  make  the  circuits  more  compact. 

Some  of  the  circuits  perhaps  could  be  geographically  realigned  to 
perhaps  reduce  judicial  travel  time  which  I  think  is  a  significant 
factor  in  some  circuits.  It  is  not  true  in  our  circuit.  There  is  a  lot  of 
time  lost  by  judges  during  travel. 

In  our  circuit,  every  judge  can  reach  Philadelphia  by  leaving  on 
the  morning  of  the  argument  except  the  judge  Avho  flies  from  Pitts- 
burgh. He  usually  comes  in  the  day  before.  It  doesn't  seem  appropri- 
ate for  me  to  make  concrete  suggestions  about  that.  I  am  sure  I 
would  step  on  a  lot  of  feet  if  I  did  because  when  you  mention  that 
some  States  ought  to  go  into  the  third  circuit  and  some  into  the 
fourth  circuit,  you  are  immediately  told  to  take  care  of  your  own 
circuit  and  we  will  take  care  of  ours.  So  I  wouldn't  state  too  specifi- 
cally about  that. 
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The  next  thing  of  course  we  talked  about  is  adding  judges.  Well, 
it  has  the  obvious  advantage  of  more  manpower.  We  have  nine  now 
which  a  lot  of  people  consider  the  ideal.  I  don't  think  there  is  any 
ideal  number.  I  think  we  have  asked  for  one  more  so  that  we  would 
have  10  if  it  goes  through.  There  is  one  judge  on  our  court  who  is 
adamantly  opposed  to  any  more  than  nine.  He  voted  against  the  res- 
olution in  the  council  to  request  the  10th  judge. 

The  big  problems  come  up  in  courts  en  banc  cases  and  administra- 
tion when  you  get  too  many  judges.  It  is  a  delaying  factor.  As  you 
increase  the  number  of  judges,  I  think  the  inclination  for  the  judges 
is  to  vote  against  courts  en  banc.  We  do  not  consider  the  en  banc 
factor  particularly  important  in  the  third  circuit.  It  was  at  one  time 
when  the  selective  service  cases  were  being  heard,  when  every  judge 
on  the  court  seemed  to  have  strong  views  about  selective  service 
cases.  But  as  the  number  of  those  appeals  has  declined  rapidly,  the 
en  bancs  have  gone  down  accordingly.  But  in  the  period  when  the  en 
banc's  were  at  their  height  under  selective  service,  it  was  a  time  con- 
suming and  difficult  task.  But  timewise  now,  in  the  overall  view,  I 
do  not  view  the  en  banc  as  a  significant  factor  in  the  third  circuit. 
One  of  the  reasons  for  that  may  be  this:  We  are  one  of  a  few  cir- 
cuits in  the  country  where  every  signed  opinion  which  is  approved  by 
a  panel  is  circulated  to  all  of  the  other  active  judges  before  it  is 
filed  and  they  may  have  an  opportunity  before  it  even  sees  the  light 
of  day  to  vote  for  a  rehearing  en  banc. 

They  have  8  days  to  vote.  If  a  majority  votes  for  en  banc,  than  it 
is  fixed  en  banc.  Consequently,  most  of  the  judges,  before  the  opin- 
ion even  sees  the  light  of  day  have  seen  this  opinion  and  presumably 
have  made  their  peace  with  it  or  voted.  And  I  think  then  when  the 
lawyers  later  file  a  petition  for  rehearing  en  banc  after  the  opinion 
is  released,  it  takes  a  pretty  strong  showing. 

Senator  Buedick.  Did  you  say  every  decision  is  circulated  to  all 
nine  judges? 

Judge  Seitz.  Every  signed  opinion,  every  percuriam  reversing  the 
district  court  is  circulated  to  all  of  the  active  judges  and  they  have  8 
days  to  vote  for  rehearing  en  banc. 

Senator  Burdick.  That  cuts  down  on  the  number  of  intracircuit 
differences  ? 

Judge  Seitz.  Conferences,  too. 

Senator  Burdick.  Yes. 

Judge  Seitz.  Well,  that  and  the  fact  they  are  supposed  to  honor  a 
decision  of  any  prior  panel.  Those  two  factors  tend  to  give  us  unity. 

Senator  Burdick.  How  many  votes  does  it  take  to  put  it  en  banc 
in  your  circuit? 

Judge  Seitz.  A  majority  of  active  judges  must  vote  affirmatively 
for  hearing  en  banc.  That  is  a  federal  statute. 

Senator  Burdick.  It  is? 

Judge  Seitz.  Yes.  We  have  eight  judges.  It  takes  five  votes  to  get 
an  en  banc.  The  other  factor  is  that  when  an  opinion  is  circulated 
and  there  is  something  a  judge  notices,  he  may  not  vote  for  rehear- 
ing en  banc  but  he  may  call  the  opinion  writer's  attention  to  some 
case  or  to  some  change.  I  have  done  this.  I  did  it  yesterday.  I  said  if 
you  can  bring  yourself  to  change  this  sentence  in  this  way,  then  I 
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don't  want  rehearing;  en  banc.  Most  of  our  judges  are  very  receptive 
to  suggestions  and  changes.  That  is  definitely,  I  think,  a  factor  in 
cutting  down  on  en  bancs.  I  really  don't  know  what  other  circuits 
do.  I  don't  think  most  of  them  do  it  in  that  fashion. 

Incidentally,  that  practice  has  been  in  existence  for  many  years  in 
our  circuit.  It  is  nothing  new.  I  have  the  following  suggestions  to 
the  committee  in  connection  with  this  resolution. 

First  of  all,  in  evaluating  the  relative  workload  of  the  circuits,  it 
is  important  to  make  certain  that  the  statistics  are  truly  compara- 
tive. For  example,  some  circuits  treat  differently  a  decision  on  a  re- 
quest for  a  certificate  of  probable  cause.  That  is  what  has  to  be  ob- 
tained in  order  to  appeal  a  State  habeas  corpus  to  the  court  of 
appeals.  A  certificate  of  probable  cause  has  to  be  granted  either  by 
the  district  judge  or  the  court  of  appeals. 

Now  if  district  judges  deny  habeas  corpus,  they  generally  deny  a 
certificate  of  probable  cause,  so  it  goes  to  the  court  of  appeals.  Some 
courts  count  as  an  appeal  the  decision  on  whether  or  not  to  grant 
the  probable  cause.  Our  circuit  does  not.  Consequently  if  you  were  to 
compare  the  appeals  in  our  circuit  with  the  appeals  from  the  circuit 
that  does,  yqu  would  get  a  misleading  decision  statistically.  You  can 
see  I  have  a  vested  interest  in  what  I  am  saying  here  because  this 
has  been  a  sore  subject  with  some  of  my  colleagues.  It  looks  like  our 
workload  is  not  as  heavy  as  some  others.  We  have  just  as  many  cer- 
tificates of  probable  cause  but  all  are  treated  as  motions  by  us. 

Senator  Burdick.  Well  when  we  take  our  inventory  after  this  we 
will  keep  that  in  mind. 

Judge  Seitz.  Well  we  would  hope  for  uniformity  sake  and  we  are 
willing  to  let  the  chips  fall  where  they  may  on  that  basis. 

As  a  matter  of  fact,  we  have  done  another  thing  to  make  our  sta- 
tistics more  realistic.  It  used  to  be  that  if  there  were  six  defendants 
and  they  appealed,  that  was  counted  as  six  appeals.  Now  you  can  see 
how  distorted  a  picture  you  get.  We  have  now  eliminated  that  by 
treating  them  as  one  appeal.  This  year  we  will  have  really  a  more 
meaningful  picture  of  the  number  of  appeals.  Even  with  the  shake- 
out,  and  I  checked  this  with  my  clerk — our  appeals  are  still  way  up. 
I  have  been  a  judge  27  years.  I  am  a  little  more  restrained  in  my  ex- 
pectations perhaps  in  dealing  with  my  colleagues.  But  we  are  dry 
cleaning  the  third  circuit  operation.  I  want  you  to  know  that  and  I 
think  it  is  because  we  are  all  so  new  on  the  third  circuit  that  we 
don't  have  any  sacred  cows. 

The  next  thing,  and  this  is  a  little  thing,  but  I  would  like  to  call 
it  to  the  committee's  attention.  There  are  some  appeals  from  admin- 
istrative agencies  that  go  to  the  district  court  and  then  from  the  dis- 
trict court  to  the  court  of  appeals.  We  think  it  is  ridiculous  if  an 
appeal  goes  from  an  administrative  agency  to  the  district  court  that 
it  should  be  appealed  as  a  right  to  the  court  of  appeals.  We  think 
that  certainly  that  is  a  classic  case  for  certiorari  jurisdiction.  I  be- 
lieve social  security  cases  are  in  that  category  and  to  me  they  are 
really  delayed  because  they  have  appeal  rights  from  the  district 
court  to  the  court  of  appeals.  They  can  appeal  after  the  district 
court  has  had  a  full  hearing  and  decided  whether  or  not  the  security 
board  is  correct.  And  I'm  sure  there  must  be  many  others. 
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I  have  already  mentioned  and  I  think  it  is  important  to  study  the 
possibility  of  whether  staff  attorneys  can  be  of  assistance  as  a  way 
of  preventing  the  ever  increasing  number  of  additions  to  the  courts 
of  appeals.  Incidentally,  there  would  be  benefits  because  additional 
judges  would  have  to  be  consulted  about  administrative  and  en  banc 
matters  and  staff  attorneys  would  not. 

Now  I  don't  hold  out  any  hope  that  we  are  not  going  to  have  to 
increase  the  number  of  judges  in  the  circuits.  I  think  it  is  just  a 
matter  of  time.  We  can  engage  in  a  holding  action  by  being  as 
efficient  as  we  can.  With  that  I  submit  to  cross-examination,  Senator. 

Senator  Burdick.  Can  you  make  use  of  your  seven  senior  judges? 

Judge  Seitz.  We  make  use  of  them.  We  have  a  factor  of  age  now 
that  is  definitely  reducing  their  contribution.  Roughly  we  have  seven 
senior  judges  and  three  of  them  have  requested  not  to  sit  at  all.  The 
four  remaining  I  believe  roughly  equate  to  one  active  judge  in  their 
contribution  to  the  court.  In  effect,  next  term,  unless  the  vacancy  is 
filled,  I  view  the  four  seniors  as  filling  that  vacancy. 

Senator  Btjrdick.  So  they  really  don't  assume  the  workload  of  the 
active  judges? 

Judge  Seitz.  And  those  four  men  are  well  beyond  the  age  limit. 
One  is  77  I  believe. 

I  am  speaking  of  Judge  Biggs,  who  was  chief  judge  for  25  years 
or  more.  So  we  can't  ask  those  men  to  sit.  As  a  matter  of  fact,  I 
don't  assign  them  to  sit  for  a  week  at  a  time  because  they  physically 
now  get  too  fatigued.  So  we  split  their  weeks  so  they  sit  2  days  here 
and  2  days  there  so  they  can  do  it  physically. 

Senator  Burdick.  'Wliat  about  using  the  district  judges? 

Judge  Seitz.  We  use  district  judges.  Of  course  when  we  were  only 
six  we  had  no  choice.  We  used  them.  We  did  not  like  to  use  those 
from  district  that  are  already  behind  in  their  work  but  we  did  make 
use  of  them.  It  is  somewhat  of  a  problem  because  we  try  not  to 
schedule  them  when  a  senior  judge  is  sitting  because  we  don't  really 
want  a  senior  judge  and  a  district  judge  to  sit  together  because  gen- 
erally in  the  assignment  of  the  opinions,  you  don't  assign  as  many  to 
a  district  judge  because  he  has  to  go  back  to  his  own  full-time  job. 
That  delays  the  disposition  of  the  court  of  appeals  work  and  the 
senior  judges  frequently  aren't  able  to  take  as  many  cases.  These  are 
pragmatic  problems  that  I  try  to  keep  control  of  in  working  up  the 
calendar. 

Senator  Burdick.  Do  you  share  the  feeling  that  nine  judges  is  the 
maximum  number  of  judges  for  the  court  of  appeals? 

Judge  Seitz.  No  I  don't  think  it  is  a  maximum  number. 

Senator  Burdick.  Do  you  feel  it  is  the  maximum  number  for  your 
circuit  at  the  present  time? 

Judge  Seitz.  I  don't  see  how  you  can  pick  out  a  number  and  say 
that  is  the  maximum  number.  I  think  the  fewer  men  you  work  with 
the  easier  it  is.  The  more  men  you  work  with  the  more  difficult  it  be- 
comes. There  is  a  point  of  no  return.  I  am  sure  I  would  prefer  to 
work  with  six  to  eight,  but  I  voted  for  the  additional  judge.  I  have 
no  doubt  in  my  mind  that  by  the  time  that  the  legislation  is  enacted, 
we  will  need  10  judges  because  we  will  not  have  the  benefits  of  any 
senior  judges  for  many  years  to  come  to  help  us.  So  there  is  no 
magic  number. 
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Senator  Burdick.  You  said  yourself  that  you  had  an  unusual 
turnover  in  the  last  4  or  5  years? 

Judge  Seitz  You  see,  that  was  almost  like  a  whole  generation  of 
judges  who  went  out  within  a  short  period  of  time  and  they  will  be 
unavailable  almost  at  the  same  time  and  there  will  be  no  relief  to 
our  judges  for  a  time. 

Senator  Burdick.  Do  you  think  that  the  workload  in  your  circuit 
within  the  next  10  or  12  years  will  exceed  the  capacity  of  a  10- judge 
court  that  you  will  have,  or  perhaps  reach,  the  15-judge  court  stage? 

Judge  Seitz.  Given  the  population  increase  and  legislation,  I 
think  that  10  judges  will  not  be  enough  in  another  5  or  10  years.  I 
definitely  think  they  will  not. 

Senator  Burdick.  A  study  has  suggested  as  a  possible  solution  of 
this  problem  that  when  the  circuit  gets  an  increased  caseload  which 
exceeds  the  capacity  of  nine  judges  to  split  the  circuit.  Well,  first  of 
all,  do  you  favor  splitting? 

Judge  Seitz.  I  can  visualize  some  realinement  if  that  is  what 
splitting  is. 

Senator  Burdick.  I  don't  mean  that.  Kealinement  means  changing 
the  circuit.  Circuit  splitting  increases  the  number  of  circuits. 

Judge  Seitz  I  think  that  is  going  to  be  inevitable  if  we  keep  the 
same  format  in  my  view.  As  a  matter  of  fact,  I  can  visualize  the 
time  coming  when  contrary  to  Judge  Wright  you  might  have  two 
circuits  in  some  States. 

Senator  Burdick.  Wouldn't  that  inevitably  increase  the  load  of 
the  Supreme  Court  then  ? 

Judge  Seitz.  Yes,  but  I  think  that  they  are  going  to  have  to  study 
ways  and  means  of  limiting  the  cases  they  review.  I  think  the  same 
things  I  have  mentioned  in  connection  with  the  court  of  appeals  are 
the  same  things  the  U.S.  Supreme  Court  is  going  to  have  to  be  con- 
cerned with.  One  is  the  matter  of  selectivity.  That  is  the  matter  of 
weeding  out  frivolous  cases. 

Senator  Burdick.  And  there  is  the  problem  of  certiorari. 

Judge  Seitz.  Well,  I  of  course  don't  pretend  to  know  how  much 
participation  the  justices  have  in  the  certiorari  process  but  the  sta- 
tistics have  to  be  analyzed.  I  have  never  thought  that  the  Supreme 
Court  spent  much  time  in  reviewing  cases  where  the  parties  are 
attacking  the  Application  of  State  law.  Yet  any  number  of  cases 
seek  certiorari  purely  on  the  matter  of  State  law.  It  doesn't  seem  to 
me,  for  example,  that  that  type  of  thing  ought  to  be  permitted  even 
to  be  filed.  A  petition  for  certiorari  raising  a  question  of  State  law  in 
the  Federal  court  is  trying  to  prophecize  what  that  State  law  is. 
That  prophesy  is  only  good  so  long  as  the  State  doesn't  announce 
otherwise.  I  think  there  must  be  a  great  many  areas  where  the 
supreme  court  could  be  more  affirmative  in  saying  what  must  be 
shown  even  to  file  a  petition  for  certiorari.  But  I  pretend  to  have  no 
expertise  on  the  jurisdiction  of  the  Supreme  Court.  I  have,  however, 
no  doubt  that  they  are  going  to  have  to  go  through  this  same  proc- 
ess we  have  been  talking  about  in  connection  with  the  court  of 
appeals. 

Senator  Burdick.  Does  the  staff  have  some  questions  ? 
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Mr.  Westmatl.  No  questions. 

Senator  Burdick.  It  has  been  very  informative  and  interesting 
this  morning.  You  have  been  very  helpful  to  the  committee.  We 
hope  to  alleviate  some  of  the  problems  in  the  circuits. 

Judge  Seitz.  Thank  you. 

Senator  Burdick.  Thank  you  again. 

We  are  recessed  until  10  o'clock  tomorrow  morning. 

(Whereupon,  the  hearing  was  concluded  at  11 :55  a.m.  and 
recessed  until  May  9, 1972  at  10  o'clock.) 


SENATE  JOINT  RESOLUTION  122,  TO  CREATE  A  COM- 
MISSION ON  REVISION  OF  THE  FEDERAL  COURT 
APPELLATE  SYSTEM  OF  THE  UNITED  STATES 


WEDNESDAY,  MAY  10,   1972 

U.S.  Senate, 
Subcommittee  on  Improvement  in  Judicial  Machinery 

OF  THE  Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:05  a.m.,  in  room 
457,  Old  Senate  Office  Building,  Senator  Quentin  H.  Burdick 
(chairman  of  the  subcommittee),  presiding. 

Present :  Senator  Burdick. 

Also  present:  William  P.  Westphal,  chief  counsel;  Michael  J. 
Mullen,  deputy  counsel;  and  Miss  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  Our  first  witness  this  morning  will  be  the  Hon- 
orable John  R.  Brown,  chief  judge  of  the  fifth  circuit,  U.S.  Court  of 
Appeals. 

We  welcome  you  to  the  committee.  We  are  very  pleased  to  have 
you. 

STATEMENT  OF  CHIEF  JUDGE  JOHN  R.  BROWN,  FIFTH  CIRCUIT, 
U.S.  COURT  OF  APPEALS,  HOUSTON,  TEX. 

Judge  Brown.  Thank  you,  Mr.  Chairman. 

Let  me  first  express  the  thanks  of  the  judicial  counsel  of  the  fifth 
circuit  and  all  of  our  judges  for  this  opportunity  to  be  here. 

As  you  know,  I  have  filed  a  statement.  Had  I  had  some  more  help 
it  could  have  been  a  lot  shorter.  And  I  have  given  to  the  counsel  a 
supplemental  statement  which  is  essentially  an  updating  of  the 
figures  based  upon  our  clerk's  latest  reports. 

(The  statement  follows :) 

State  of  John  R.  Brown,  Chief  Judge, 

U.S.  Court  of  Appeals, 

Fifth  Circuit,  Houston,  Tex. 

structure  of  this  statement 

This  statement  is  structured  in  two  main  divisions : 

Part  One:  This  covers  comments,  views,  recommendations,  and  suggestions 
on  S.J.  Res.  122  on  the  Commission  for  Realigning  Circuits  (and  related  legis- 
lative proposals). 

Part  Two:  As  requested  by  the  Chairman  (letter  March  17.  1972)  this  cov- 
ers comments,  recommendations  and  data  in  support  of  the  Judicial  Cc)nference 
approved  request  for  substantive  legislation  providing  for  Legal  Assistants  to 
the  Fifth  Circuit. 

(45) 

78-988   O  -  72  -  4 
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80TJRCE  AND  RELIABILITY  OF  STATISTICS 

Except  where  specific  identification  is  made  to  tables,  etc.  in  the  Administra- 
tive Oflice  reports  (e.g.,  AO  Table  6)  or  to  the  Shafroth  Report,  all  of  the  sta- 
tistics are  those  kept  by  the  Fifth  Circuit.  Except  for  updating  them  in  terms 
of  actual  input  and  output,  and  revising  projected  future  estimates  in  the  light 
of  intervening  actual  experience,  these  Fifth  Circuit  statistics  are  essentially 
those  submitted  formally  to  the  Chief  Justice  (and  later  to  the  Federal  Judi- 
cial Center)  in  connection  with  the  "Fifth  Circuit  Crisis  Project".  Before  sub- 
mission to  the  Chief  Justice  and  the  Judicial  Center  these  statistics  were  sub- 
mitted to  the  Administrative  Oflice  and  found  to  be  reliable  and  acceptable 
(we  were  informed  a  few  inconsequential  arithmetical  errors  were  found).  The 
most  significant  thing  is  that  the  Fifth  Circuit  figures  are  ha7'(l  figures.  Unlike 
the  statistical  reporting  standards  followed  by  some  of  the  Courts  of  Appeals 
and  the  input  AO  tables,  we  have  eliminated  entirely  cross-appeals  and  multi- 
ple appellants.  (See  e.g.,  AO  Table  4 — 1971  report,  page  II-9  and  Table  B  1, 
page  A  2,  total  filings  FY  '71  2,316  as  compared  with  actual  filings  Fifth  Cir- 
cuit figures  2,077).  Our  projections  for  FY  '73-75  (as  was  true  with  the  Shaf- 
roth surveys)  are  based  on  these  actual  hard  figures. 

Supporting  detail  for  the  statistics  emphasized  herein  can  be  found  in  our 
Clerk's  Annual  Report  (Clk.  Ann.  Rept.),  his  report  "Miscellaneous  Statistics 
on  Standing  Panels,  Screening,  Caseload,  Workload,  etc.  for  FY  1972,"  October 
19,  1971,  which  will  be  furnished  to  the  committee  if  desired. 

Part  One 

EXPERIENCE  OF  THE  FIFTH  CIRCUIT  WITH  PROBLEMS  OF  COURTS  OF  APPEALS 

As  you  know,  I  am  John  R.  Brown  of  Houston,  Texas.  I  have  been  on  the 
Fifth  Circuit  Court  of  Appeals  since  September  of  1955.  I  am  Chief  Judge  and 
have  been  since  July  17,  1967.  But  as  I  previously  stated  to  various  Commit- 
tees of  the  Congress,  before  becoming  Chief  Judge  I  had  a  great  deal  of  expe- 
rience in  Court  administration  because  of  the  work  delegated  to  me  by  my 
predecessors  Chief  Judges  Hutcheson,  Rives  and  Tuttle.  As  all  know,  the  Fifth 
Circuit  with  fifteen  authorized  active  Judges  is  the  largest  constitutional  Court 
in  the  United  States.  It  is  largest  also  in  terms  of  population  of  its  constituent 
states  (Alabama,  Florida,  Georgia,  Louisiana,  Mississippi,  and  Texas),  in  the 
number  of  cases  filed,  the  number  of  cases  disposed  of,  and  the  number  of 
opinions  published.  Consequently,  the  Circuit  has  every  kind  of  problem  in 
double  measure  that  Federal  Appellate  Courts  could  have.  But  the  Court  has 
not  allowed  these  staggering  burdens  to  overwhelm  it.  Through  the  diligent,  re- 
sourceful, imaginative  efforts  of  conscientious  Judges — who  know  no  limita- 
tions on  energy — we  have  adopted  innovative  systems  that  have  increased  our 
output  enabling  us  so  far  to  keep  abreast  of  this  load.  But  even  with  these 
new  practices  we  have  to  recognize  with  the  Court  at  its  present  size  (fifteen 
active  and  three  energetic  Senior  Judges)  that  something  has  to  happen  now, 
and  certainly  long  before  FY  1975. 

This  sense  of  great  urgency  was  sounded  by  the  Judicial  Council  to  the  Ju- 
dicial Conference  of  the  United  States,  in  the  formal  resolution  of  October 
1971  (App.  A).  The  Judicial  Conference  by  formal  action  took  note  of  this  and 
the  necessity  of  transmitting  this  urgency  to  the  Congress. 

FIFTEEN  JUDGESHIP  MAXIMUM 

Although  there  are  some  internal  differences,  the  Judicial  Council  of  the 
Fifth  Circuit  after  careful  consideration  concluded  unanimously  that  the  Court 
should  have  not  more  than  fifteen  active  Judges. 

Inevitably,  this  means  that  on  current  exponential  projections  for  FY 
1972-1980  somehow  the  Circuit  has  to  be  split. 

FIFTH  CIRCUIT  COMMITTED  TO  NATIONWIDE  CIRCUIT  REALIGNMENT 

The  Council  by  formal  resolution  in  October  1971  endorsed  without  reserva- 
tion the  principle  of  national  Circuit  realignment  "as  an  indispensable  first 
step  toward  improvement  in  the  federal  circuit  court  system".  See  the  Resolu- 
tion App.  A. 
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The  Judicial  Conference  of  the  United  States,  in  its  October  1971  meeting  in 
its  report  on  "Additional  Circuit  Judgeships"  (see  p.  81,  82,  Report  of  the  Pro- 
ceedings of  the  Judicial  Conference  of  the  United  States,  October  28-29,  1971), 
in  which  ten  additional  Circuit  judgeships  were  recommended,  took  note  of  the 
situation  in  the  Fifth  Circuit  and  the  recommendation  of  the  Judicial  Council 
concerning  nationwide  circuit  realignment : 

In  making  this  recommendation  the  Conference  noted  that  based  on  statis- 
tics alone  seven  additional  judgeships  would  be  warranted  in  the  Fifth  Circuit 
over  and  above  the  15  now  authorized  and  five  additional  judgeships  would  be 
warranted  in  the  Ninth  Circuit  rather  than  the  two  recommended.  The  Confer- 
ence agreed  further  with  its  Committee  on  Court  Administration  that  to  in- 
crease the  number  of  judges  in  a  circuit  beyond  15  would  create  an  unworka- 
ble situation.  In  this  connection  the  Conference  noted  a  resolution  unanimously 
adopted  by  the  judges  of  the  Fifth  Circuit  in  October  1971  in  which  the  judges 
state  that  the  Judicial  Council  "holds  strongly  to  its  prior  formal  deter- 
mination that  to  increase  the  number  of  judges  beyond  15  would  diminish 
the  quality  of  justice  in  this  circuit  and  the  effectiveness  of  this  court  to  func- 
tion as  an  institutionalized  federal  appellate  court."  The  Judicial  Council  of 
the  Fifth  Circuit  went  on  to  endorse  H.R.  7378,  a  bill  to  establish  a  Commis- 
sion on  the  Revision  of  the  Judicial  Circuits  as  previously  proposed  by  the  Ju- 
dicial Conference  "as  an  indispensable  first  step  toward  improvement  in  the 
federal  circuit  court  system." 

NEED  FOE  THE  COMMISSION 

Although,  as  orginally  conceived  by  the  Judicial  Conference,  the  Commis- 
sion's recommendation,  at  least  with  regard  to  geographical  circuit  lines,  was 
to  be  self-executing  unless  expressly  disapproved  by  the  Congress  within  the 
stated  time  prescribed  in  S.J.  Res.  122  (or  in  the  revision  of  HR  7378  reported 
out  March  7,  1972  by  the  House  Judiciary  Committee),  I  unhesitatingly  en- 
dorse S.J.  Res.  122.  The  important  thing  now  is  that  there  be  a  national  cir- 
cuit realignment  and  the  Commission  concept  seems  to  be  the  one  most  likely 
to  succeed  if  relief  is  to  be  obtained  before  conditions  become  simply  impossi- 
ble. I  am  confident  that  this  is  the  sentiment  of  the  Judicial  Council  of  the 
Fifth  Circuit. 

STBONG  POINTS  OF  S.J.  RES.   122 

In  my  judgment,  the  strength  of  S.J.  Res.  122  is  in  the  broad  "commission" 
given  to  the  Commission.  Unlike  some  earlier  versions  in  which  the  commis- 
sion's work,  findings,  and  recommendations  were  largely  geared  to  drawing 
geographical  lines  for  the  recommended  revised  or  new  Circuits,  this  Resolu- 
tion charges  the  Commission  to  make  comprehensive  penetrating  studies.  The 
problems  of  the  Courts  of  Appeals,  the  possible  solutions,  and  the  nature  and 
character  of  the  decisive  decisions  which  have  to  be  made  for  any  long  range 
solution  are  capsulated  in  §§  l(a)-(f)  describing  the  function  of  the  Commis- 
sion to  be : 

(a)  to  study  the  present  division  of  the  United  States  into  the  several 
judicial  circuits; 

(&)  to  study  the  problems  attendant  upon  prehearing  screening  of  ap- 
peals, en  banc  hearings,  intracircuit  and  intercircuit  disparity  in  interpre- 
tation of  Federal  law,  and  other  appellate  procedures  and  problems  ; 

(c)  to  study  the  present  and  anticipated  caseloads  of  these  circuits,  the 
workloads  of  the  judges,  the  time  required  for  appellate  review,  and  the 
alleviation  of  the  problems  arising  therefrom  by  redividing  the  United 
States  into  several  judicial  circuits  or  by  restructuring  the  appellate  court 
system,  or  by  other  feasible  court  reforms ; 

id)  to  study  the  problems  arising  from  present  and  anticipated  caseload 
of  the  Supreme  Court  and  the  possible  alleviation  of  these  problems ; 

(e)  to  study  other  areas  of  court  reform  related  to  the  problems  speci- 
fied herein ;  and 

(/)  to  recommend  to  the  President,  the  Chief  Justice  of  the  United 
States,  and  the  Congress  such  alternative  changes  in  the  appellate  court 
system  of  the  United  States  as  may  be  most  appropriate  for  the  expedi- 
tious and  effective  disposition  of  the  present  and  anticipated  caseload  of 
Federal  appellate  courts,  consistent  with  fundamental  concepts  of  fairness 
and  due  process. 
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CIRCUIT  LINE  DRAWING  ALONE  IS  SUPERFICIAL 

If  we  are  to  find  really  permanent  solutions — instead  of  stop  gaps  that  will 
be  outdated  within  five  years — it  is  important,  in  my  judgment,  that  these 
broad  and  specific  mandates  be  retained.  A  bill  which  merely  charges  the  Com- 
mission to  recommend  new  geographic  Circuit  lines  is  no  solution  at  all. 

More  important,  the  lines  can  hardly  be  drawn  as  an  effective  solution  for 
the  short  range  future  (10-20  years)  without  the  consideration  of  several  de- 
cisive factors.  First,  no  rearrangement  or  realignment  of  the  Circuits  can 
avoid  the  need  for  judgepower,  since  the  needed  judgepower  depends  on  the 
business,  not  artificial  state  or  Circuit  lines.  Second,  lines  cannot  be  drawn 
that  will  adequately  care  for  the  short  range  future  without  careful  analysis 
of  the  role  of  the  intermediate  Courts  of  Appeals  in  the  federal  system.  In  the 
light  of  frightening  projections,  this  must  reckon  with  such  problems  as  (i) 
the  appeal  as  a  matter  of  right  in  every  civil  and  criminal  case  no  matter  how 
meritorious  and  (ii)  the  reduction  in  diversity  and  other  jurisdiction  and  the 
like.  Once  the  role  or  mission  of  the  intermediate  appellate  federal  court  sys- 
tem is  determined,  the  Circuit  lines  cannot  intelligently  be  drawn  apart  from 
some  understanding  of  just  what  it  is  Circuit  Judges,  singly  and  collectively  as 
a  Court,  can  reasonably  be  expected  to  perform.  This  brings  into  the  inquiry 
the  extent  to  which  the  problem  is  too  much  the  product  of  traditional  prac- 
tices and,  on  the  other  hand,  the  extent  to  which  much  can  be  alleviated  and 
often  overcome  by  imaginative  innovations.  This  borders  on  the  earlier  prob- 
lem of  the  role  of  the  Court  of  Appeals  and  the  extent  to  which  we  can  con- 
tinue the  luxury  of  the  traditional  oral  argument  in  nearly  every  case. 

Based  to  a  great  extent  on  the  vast  experience  of  the  Fifth  Circuit,  I  under- 
take in  the  following  to  demonstrate  in  more  detail  the  basis  for  these 
concerns. 

BUSINESS — NOT  CIRCUIT  LINES — DETERMINES   JUDGESHIPS 

The  superficiality  of  Circuit  line-drawing  as  a  solution  is  illustrated  by  the 
predicament  of  the  Fifth  Circuit.  Based  upon  experience-proved  projections, 
the  work  ahead  for  the  Fifth  Circuit  on  an  annual  basis  FY  1971-75  with  a 
forecast  for  1980  is  as  follows  : 

TABLE  l.-PROJECTION  OF  FILINGS  FISCAL  YEAR  1972-75  PER  SHAFROTH  1970  SURVEY  AND  FIFTH 

CIRCUIT  REVISION 


Fiscal  year 

1971 

1972.. 

1973 

1974 

1975 

Cumulative  increase,  fiscal  year  1971-75 

198H 

1  The  first  survey  was  in  1967,  Survey  of  U.S.  Courts  of  Appeals,  1967,  42  FRD  243  et  seq.  Witfiin  a  year  the  projections 
through  1975  had  to  be  revised  and  within  just  two  more  years,  the  1970  survey  again  revises  them  substantially  upward. 

2  Upward  revision  of  Shafroth  based  on  projected  29.4  percent  estimated  deficiency  in  Shafroth's  projection  for  fiscal 
year  1972.  Cross  appeals  and  multiple  parties  eliminated.  The  forecasts  for  fiscal  year  1972-75  are  undoubtedly  on  the 
low  side  since  the  annual  increase  for  each  of  these  years  Is  calculated  on  the  deficiency  of  Shafroth  projections  for  fiscal 
year  1971  (12.1  percent).  The  Court's  actual  experience  showed  yearly  gains— 1968-71  of  13.2, 10.6,  20.5  and  15.8  percent 
respectively.  These  average  out  to  approximately  15.0  percent. 

3  Actual  filings. 

<  Fiscal  year  1981  projections  based  on  225  percent  increase  (267  percent  with  cross  appeals)  in  5th  Circuit  fiscal  year 
1961-71  and  204  percent  national  increase  as  reflected  by  table  2  A.O.  1971  report  (cross  appeals  and  multiple  parties 
excluded). 

s  National  (all  circuits). 

Incidentally,  demonstrating  the  exponential  increases  in  filings  the  above 
table  was  markedly  revised  upward  over  our  January  1971  projection.  On  the 
basis  of  the  first  three  quarters  of  FY  1972  the  projections  for  FY  1972  still 
hold  true  as  do  those  for  FY  1973-1975. 

Thus,  for  example,  on  the  September  1971  projections  in  FY  1972  we  will 
have  2,304  cases  (revised  in  Table  1).  If  the  six  states  (see  map)  were  divided 


September 

Upward 

1970 

1971  upward 

revision 

Shafroth 

revision 

percentage 

Survey! 

Fifth  Circuit  2 

increase 

1,852 

3  2, 077 

2  15.8 

2,006 

2,596 

2  25.0 

2,159 

2,794 

2  7.6 

2,311 

2,990 

2  7.0 

2,464 

3,188 

2  6.6 
53.5 

6,750 

5  38, 875 
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3  and  3,  8  of  the  Judges  would  end  up  with  144  filings  per  Judge  and  the 
other  7  with  164  per  Judge.i  This  is  in  contrast  to  the  national  average  of  FY 
1970  of  120  cases  per  Judge.2  And  in  FY  1974  with  2,655  filings  the  division 
would  be  166  and  189  cases  per  Judge. 

TABLE  2.— STATISTICS  COMMITTEE  JUDGESHIP  PROJECTIONS 


Circuit 


Present  number 


New  judgeships 

statistically 

justifled  per 

circuit 


New  total 


First 

Second 

Third 

Fourth 

Fifth 

Sixth 

Seventh 

Eight 

Ninth 

10th 

Total 


88 


23 


3 

1 

4 

9 

5 

14 

9 

10 

7 

8 

15 

22 

9 

10 

8 

9 

8 

8 

13 

18 

7 

8 

111 


As  the  detailed  charts  show,  on  eight  different  statistical  projections  the 
Fifth  Circuit's  needs  average  8  and  run  from  a  low  of  5  to  a  high  of  10  more 
judgeships. 

As  pointed  out  above  (page  6)  the  Fifth  Circuit  declined  to  ask  for  any 
judgeships  in  excess  of  15. 

Now  would  a  series  of  splits  vdthin  the  Fifth  Circuit  be  of  any  real  help. 
The  problem  is  posed,  of  course,  because  of  the  East  and  West  anchor  states, 
Florida  and  Texas,  which  have  53.7%  of  our  business  plus  the  adjacent  states 
of  Georgia  and  Louisiana  making  up  another  30.4%. ^  Based  on  FY  1970  figures 
combining  Florida  (443)  with  its  3  Judges  and  Georgia  (264)  with  its  2 
Judges  for  a  total  of  707  case  filings  and  5  Judges  to  produce  a  caseload  of 
140  would  help  none.  On  the  other  end,  combining  Texas  (492)  with  its  4 
Judges  and  Louisiana  (264)  with  its  2  Judges  for  a  total  of  756  and  6  Judges 
would  momentarily  reduce  the  caseload  only  slightly. 

TABLE  3.-0RIGIN  OF  FILINGS  BY  STATE 


State 


1967-68 


1698-69 


1969-70 


1970-71 


Percent  increase 

fiscal  year  1971 

over  1968 


Texas 354  412  492  596 

Florida 343  390  443  502 

Georgia 215  194  264  316 

Louisiana 165  213  264  300 

Alabama 139  128  162  181 

Mississippi 82  HI  114  135 

Overall... 


68.3 
46.3 
46.9 
81.8 
30.2 
64.6 


55.6 


'  Recognizing  the  sometime  unreliability  of  case  filings  per  judgeship  these  Illustrative 
projections  for  FY  1973  and  1974  are  more  than  borne  out  by  the  recommendations  of  the 
Subcommittee  on  Judicial  Statistics  of  the  Court  Administration  Committee  of  the 
Judicial  Conference.  See  page  4  of  Judge  Dunaway's  report  of  March  19,  1971  and  the 
table,  page  2  of  the  A.O.'s  Statistical  Study  "Judgeship  Needs  in  the  United  States  Court 
of  Appeals"  February  1971  in  which  seven  additional  judgeships  are  recommended  for  the 
Fifth  Circuit  between  now  and  FY  1975. 

^  See  the  very  recent  well  constructed  Administrative  OflSce  "Management  Statistics" 
February  1972.  With  no  downward  adjustments  to  eliminate  multiple  parties  and  cross- 
appeals,  the  Fifth  Circuit  filings  for  FY  1971  were  154  in  contrast  to  national  average  of 
132. 

Since  our  projections  (Table  1)  exclude  these,  the  figure  of  120  must  be  correspond- 
ingly reduced. 

3  The  origin  of  the  Fifth  Circuit  business  is  shown  by  the  filings  by  states  for  the  last 
three  years. 
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A  Circuit  split,  therefore,  within  the  states  of  the  Fifth  Circuit  will  offer  no 
help.  The  business  is  still  there.  It  takes  added  judgeships  to  handle  or  it  re- 
quires extraordinary  innovation  with  some,  but  not  as  many,  added  judgeships. 

Nor  is  it  going  to  be  any  help  to  the  Fifth  Circuit  or  its  Judges  to  rearrange 
the  Circuit  by  adding  one  or  more  states  of  the  Fifth  Circuit  to  one  or  more 
of  the  present  adjacent  Circuits — the  Fourth,  the  Sixth,  the  Eighth,  or  the 
Tenth. 

The  problem  is  readily  seen  from  the  map  of  the  present  Circuit  lines  using 
the  figures  of  FY  1971  as  a  matter  of  convenience : 

The  Eleviin  Fctleral  Judinia]  Circuits 


For  example,  if  Georgia  were  added  to  the  Fourth  Circuit  this  would  bring 
316  more  eases  to  the  1,211  filed  in  FY  1971  in  the  Fourth  Circuit  of  seven 
Judges.  The  result  would  be  a  caseload  of  169.  With  but  two  active  Judges  in 
Georgia,  they  would  get  no  help  from  the  Fourth  Circuit's  redistribution  of  its 
load  and,  conversely,  the  Fourth  Circuit  would  statistically  get  no  help  from 
the  Georgia  Judges.  It  gets  no  better  if  one  things  of  lumping  Georgia  (316) 
and  Florida  (502)  with  its  three  Judges  into  the  Fourth  Circuit  (1,211).  With 
a  result  of  169  there  would  be  no  gain  either  way  except,  of  course,  the 
Fourth  Circuit  would  then  become  a  Court  of  12  Judges  and  much  added  terri- 
tory. 

On  the  same  analysis  adding  Georgia  (316)  to  the  Sixth  Circuit  (1,015) 
would  bring  that  Court's  load  to  1,331.  There  would  be  but  a  very  slight  gain 
for  the  Georgia  Judges  which  would  soon  be  wiped  out  as  business  increases. 
The  same  would  be  true  if  Mississippi  and  Alabama  with  their  316  cases  were 
added  to  the  Sixth. 

To  tie  Texas  (596)  and  Louisiana  (300)  onto  the  Eighth  Circuit  (713) 
would  give  slight,  temporary  relief.  And  the  slight  gain  would  be  even  less  in 
tying  Texas   (596)  and  Louisiana   (300)   onto  the  Tenth  Circuit  (734). 

Thus  on  the  figures  of  a  year  ago  (FY  1971)  there  would  be  no  gain  in  the 
most  probable  of  intra-Circuit  splits  and  only  slight  if  any  gains  by  partial 
adhesions  to  existing  adjacent  Circuits. 

But  that  is  not  all.  For  on  the  projections  (see  Table  1)  there  is  a  marked 
increase  each  year  over  the  preceding  year  in  percentage  and  the  resulting 
case  filing  per  fifteen  active  judgeships. 
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INCREASED  WORKLOAD  PER  JUDGE 

Based  on  the  September  1971  upward  revisions,  the  impact  per  active  Judge 
(15  in  number)  will  be: 

TABLE  4.— PROJECTED  FILINGS  AND  CASELOAD  INCREASE 

Annual 
percentage  Caseload 

Fiscal  year  increase  per  judge 

1971 

1972. 

1973 

1974 

1975 

Cumulative  1975  over  1971 

These  caseload  increases  from  173  this  year  (FY  1972)  to  212  in  FY  1975 
wipe  out  any  possible  gains  by  conceivable  practical  adhesions. 

This  analysis  shows  that  drawing  Circuit  lines  is  not  a  solution  at  all.  No 
matter  how  drawn,  no  matter  how  we  are  paired  or  aggregated,  no  matter 
what  adhesions  are  made  to  existing  or  newly  created  Circuits,  the  judicial 
business  in  the  states  now  comprising  the  Fifth  Circuit  is  and  will  be  such 
that  the  existing  judgepower  cannot  possibly  handle  it.  We  must  therefore  find 
some  other  solutions. 

IS  SOLITTION  IN  A  9- JUDGE  COURT  ?  IS  THERE  MAGIC  IN  THE  NUMBER  9  ? 

One  quick  simple  solution  is,  of  course,  to  forecast  the  growth  in  judicial 
business  against  the  estimated  acceptable  output  per  judgeship  and  then  aggre- 
gate contiguous  states  to  form  a  Court  having  not  more  than  9  Judges.  This 
would  be  on  the  assumption  that  there  is  validity  to  the  oft  repeated  state- 
ment that  a  Court  of  more  than  9  Judges  cannot  work  efficiently. 

Among  my  own  colleagues  on  the  Fifth  Circuit  there  are  some  that  feel  this 
way.  Despite  the  added  problems  from  size,  experience  of  the  Fifth  Circuit 
demonstrates  that  we  are  and  have  been  a  Court  of  remarkable  productivity. 
We  are  now  officially  a  Court  of  fifteen  active  Judges,  but  we  have  long  been  a 
Court  exceeding  9  judgeships.  Beginning  with  the  very  capable  leadership  of 
our  then  Chief  Judge  Elbert  P.  Tuttle,  we  followed  the  practice  of  using  visit- 
ing Judges — both  District  and  out-of-Circuit  Judges  plus  our  own  energetic 
Senior  Circuit  Judges.  This  produced  a  Court  of  equivalent  judgeships  as  fol- 
lows: 

TABLE  5.— EQUIVALENT  JUDGESHIPS  FROM  VISITING  JUDGES 

Available        Judge  weeks 
Total  active  5th         from  visiting  Equivalent 

Fiscal  year  court  weeks       Circuit  judges  judges  judgeships 

1965 

1966 

1967 

1968... 

1969 

If  there  ever  was  a  case  in  which  the  pudding's  proof  is  in  the  eating,  then 
our  output  demonstrates  that  we  did  make  it  work  and  work  effectively.  Later 
I  discuss  this  further  in  connection  with  the  development  of  output  standards 
of  productivity  by  new  procedures  and  innovations.  It  is  sufficient  there  to  say 
that  in  every  year  since  1966  the  output  has  exceeded  the  total  input  for  the 
previous  year,  and  in  tlie  short  course  of  the  last  three  years  active  Judges 
have  increased  their  opinion  output  by  75.4%  and  the  Court  as  a  whole  in- 
creased by  74.3%. 

Of  course,  I  do  not  minimize  the  problems,  including  the  burden  that  rests 
upon  each  of  the  Judges  not  only  in  case  participation  and  opinion-writing  but 
in  keeping  abreast  of  the  flood  of  opinions  that  the  Court  is  handing  down 
(over  1,661  FY  1971).  All  would  like  a  Court  of  9  as  an  ideal  size.  But  the 
simple  fact  is  that  for  the  federal  system  this  is  a  goal  that  can  hardly  be  at- 
tained, And  if  it  is  attained  there  will  be  such  a  proliferation  of  Circuits  that 
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an  even  more  impossible  burden  will  be  placed  upon  the  Supreme  Court  of  the 
United  States  in  its  very  important  role  of  "policing"  the  cases  of  great  impor- 
tance coming  from  the  Circuits. 

More  important,  even  in  using  the  1970  revised  Shafroth  projections  (which 
are  already  on  the  low  side),  it  is  certain  that  by  FY  1975  at  least  5  of  the 
Circuits  will  require  judgeships  in  excess  of  9.  (See  App.  C).  This  schedule 
measures  output  in  terms  of  average  caseload  per  judgeship  which  at  the  time 
the  table  was  prepared  (1970)  was  approximately  96.  On  that  basis  a  nine-man 
Court  would  handle  864  cases.  The  projections  for  added  Judges  needed  in 
FY  1972  over  1970  is  shown  in  column  (e).  For  FY  1975  the  projections  are  in 
columns  (f)  through  (j).  As  shown  in  column  (j)  there  will  then  be  five  Cir- 
cuits requiring  more  than  9  Judges :  Second,  fourth,  fifth,  seventh,  and  ninth. 

While  the  total  new  judgeships  forecast  in  the  statistical  study  by  the  Con- 
ference Committee  is  23,  rather  than  42  as  in  my  table  for  FY  1975,  it  is  inter- 
esting to  see  that  this  much  more  elaborate  analysis  on  variable  factors  covers 
several  of  the  same  Circuits  (see  Table  2)  : 

Table  6. — Recommendation  excess  of  nine  judges  statistics  committee 

_,.        .  Required  total 

Oircuit :  judgeships  1976 

Second 14 

Third 10 

Fifth 22 

Sixth 10 

Ninth 18 


Total 74 

With  74  judgeships  needed  for  these  5  Courts,  this  means  that  restructuring 
down  to  9  judgeships  per  Court  would  call  for  at  least  3  new  Circuits  to  bring 
the  total  up  to  14.  With  13,801  cases  predicted  for  FY  1975  for  all  Circuits  in 
Shafroth  (1970  Rev.),  and  the  FY  1980  projection  for  all  Circuits  of  34,881 
cases  (see  Table  1),  this  means  that  unless  there  is  a  radical  revision  in  the 
role  of  the  Courts  of  Appeals  within  the  short  five-year  period  from  1975-80 
the  120  recommended  judgeships  (see  Table  2)  will  have  to  increase  to  320. 
Applying  the  ideal  goal  of  a  nine-man  Court  we  would  have  35  Circuits.  The 
prospect  of  35  Courts  of  Appeals  in  terms  of  the  capacity  of  the  Supreme 
Court  effectively  to  give  consistency  to  the  body  of  controlling  federal  law  is 
staggering.  Worse,  the  staggering  burden  is  augmented  by  the  fact  that  the 
great  majority  of  such  new  Courts  would  be  Federal  Courts-  of  Appeals  for  a 
single  state  with  all  of  the  parochialism  that  would  bring.  The  federalizing 
influence,  so  essential  to  the  political  and  social  structure  of  the  United  States, 
would  be  severely  undermined. 

Of  course,  I  am  not  arguing  here  that  Courts  should  expand  to  the  sizes  in- 
dicated even  in  1975  (see  App.  C)  and  the  statistical  studies  of  the  Adminis- 
trative OflBce  (see  Table  2).  We  will  reach  a  working  limit.  Rather  the  impor- 
tance of  this  is  to  demonstrate  again  that  it  is  the  judicial  business  flowing 
into  the  judicial  system  which  determines  the  need,  not  the  geographical  or 
the  momentary  arrangement  of  those  judgeships  in  one  or  the  other  Circuit. 

It  is  positive  proof  that  those  who  are  charged  with  the  responsibility  of 
recommending  Circuit  lines  must  not  approach  it  on  any  supposed  idyllic  nine- 
man  Court.  That  means,  therefore  in  the  most  direct  way,  this  Commission 
ought  to  try  to  ascertain  what  is  the  maximum  size  of  a  Court  of  Appeals 
that  is  manageable.  It  has  a  rich  reservoir  of  material  in  the  Ninth  Circuit 
and  the  Fifth  Circuit  on  which  to  make  objective  judgments.  And  once  the 
effective  use  of  visiting  Judges,  as  employed  in  the  Second  Circuit,  is  analyzed 
in  terms  of  the  real  total  judgepower  of  such  Court  for  a  given  year,  further 
helpful  data  will  result.  Perhaps  more  important,  this  quest  for  the  magic  nine 
compels  us  to  recognize  that  we  must  stop,  look  and  listen  to  determine  how 
long  we  can  go  on  with  the  Courts  of  Appeals  having  their  present  role. 

THE  ORIGIN  OF  THE  BUSINESS 

Up  to  now — including  the  very  penetrating  Statistical  Study  made  by  the 
Conference  Committee   on   Judicial   Statistics    (see   Table   2) — projections  for 
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judgeship  needs  for  Courts  of  Appeals  are  always  in  terms  of  the  business  of 
those  Courts.  Every  projection  is  based  upon  the  input.  Never  has  there  been 
any  inquiry  in  terms  of  the  real  source  of  the  input — the  District  Courts  from 
which  the  great  bulk  of  appeals  come.  As  the  1971  Report  of  the  Director 
pointed  out  "the  United  States  District  Courts  must  go  on  struggling  with 
mounting  work.  Filings  are  at  a  new  high :  so  are  terminations.  But  num- 
ber of  terminations  for  the  most  part  has  not  kept  up  with  filings  so,  inevita- 
bly, the  record  for  fiscal  year  1971  will  also  show  a  new  high  of  pending  cases. 
The  124,525  civil  and  criminal  cases  pending  on  June  30,  1971  is  nine  percent 
higher  than  a  year  ago  and  almost  81  percent  above  the  1960  level. 

With  continuing  increase  in  population  and  general  business,  the  Fifth  Cir- 
cuit has  to  reckon  with  the  fact  that  its  six  states,  comprising  12%  of  the 
states,  in  FY  1971  produced  21,657  of  the  civil  cases  filed  or  23.2%  out  of  the 
Nation's  total  of  93,396  and  10,727  criminal  cases  of  24.9%  out  of  the  Nation's 
total  of  43,157  (see  Table  C  1  and  D  1.  1971  A.O.  Rep.).  The  growth  in  judi- 
cial business  within  the  states  of  the  Fifth  Circuit  is  reflected  by  the  recent 
addition  of  16  district  judgeships  under  the  last  omnibus  District  Judgeship 
Bill. 

Undoubtedly  the  Commission  would — and  under  the  structure  of  the  Bill  as 
presently  drafted  could — investigate  and  analyze  carefully  this  origin  of  busi- 
ness factor.  But  once  again,  any  such  study  and  the  projections  which  are 
bound  to  come  from  it — especially  in  the  light  of  current  experience  in  the  dis- 
proportionate increase  in  the  number  of  appeals — brings  the  Commission  back 
again  to  the  basic  question  of  the  role  which  should  be  committed  to  the  Fed- 
eral intermediate  courts  of  appeals.  That  could  manifest  itself  in  many  ways, 
two  of  which  are  discussed  in  greater  detail — (i)  reducing  federal  jurisdiction 
in  certain  areas  (ii)  abandoning  appeal  as  a  matter  of  right  with  discretion- 
ary certiorari-type  review  in  a  significant  number  and  type  of  cases. 

DISPROPORTIONATE  INCREASE  IN  APPEALS  TO  TRIALS 

One  of  the  significant  factors  bearing  directly  upon  the  exponential  increase 
in  caseloads  of  the  Courts  of  Appeals  is  the  disproportionate  increase  in  the 
number  of  appeals  over  the  increase  in  the  number  of  trials,  both  civil  and 
criminal,  in  the  District  Courts. 

This  was  analyzed  in  the  Shafroth  (1970  Rev.  Report),  and  for  the  Fifth 
Circuit  is  shown  on  App.  D.  As  reflected,  in  FY  1961-1969  civil  trials  in- 
creased 94.7%,  but  at  the  same  time  civil  appeals  increased  157.1%.  More  star- 
tling, however,  is  that  of  criminal  cases.  Somewhat  surprisingly,  criminal 
trials  increased  but  48.1%,  but  criminal  appeals  jumped  an  amazing  210.6%. 
and  against  an  appeal  in  approximately  1  out  of  every  6  criminal  cases  in  FY 
1961,  in  FY  1968  and  1969  every  third  case  was  appealed.  Undoubtedly  much 
of  this  is  due  to  the  Criminal  Justice  Act  which,  with  its  essential  and  com- 
mendable objective  of  affording  counsel  to  all  defendants,  encourages  appeals 
some  of  which  have  little  merit.  But  there  is  no  indication  that  this  will  sub- 
side and  from  the  standpoint  of  the  professional  interest  of  court-appointed 
coimsel,  it  is  increasingly  evident  that  the  appeals  are  taken  to  eliminate  the 
possibility  that  in  a  post-conviction  remedy  the  defendant  would  accuse  his 
counsel  of  inadequate  representation  for  failure  to  take  the  appeal.  Of  course, 
this  tendency,  already  quite  evident  in  post-conviction  cases,  will  likewise  in- 
crease now  that  under  Amendments  to  the  Criminal  Justice  Act  court-ap- 
pointed counsel  in  both  the  Trial  and  Appellate  Court  on  a  selective  basis  can 
be  given  limited  compensation. 

Once  again  this  brings  the  focus  back  to  whether  a  system  can  be  tolerated 
which  continually  increases  the  percentage  of  appeals  over  trials. 

REDUCTION  OF  CASELOAD  STATUTORY  CHANGES 

If  the  Commission  were  statutorily  charged  with  the  duty  of  analyzing  the 
role  of  the  intermediate  federal  appellate  courts  in  the  light  of  factors  includ- 
ing those  I  have  discussed,  it  is  inescapable  that  it  would  be  faced  with  the 
necessity  of  determining  what  sort  of  statutory  changes  could  and  ought  to  be 
made.  This  would  take  two  main  forms.  The  first  is  the  reduction  in  federal 
jurisdiction  in  terms  of  the  District  Courts.  Perhaps  most  significant  as  cur- 
rent illustrations  of  that  approach  on  diversity  jurisdiction  and  two  American 
Law  Institute  suggestions  which  commend  themselves,  (a)  denying  a  citizen  of 
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the  state  in  which  the  District  Court  is  held  the  right  to  involve  diversity  ju- 
risdiction in  that  district,  and  (b)  treating  a  foreign  corporation  with  a  per- 
manent establishment  in  a  state  the  same  as  a  local  citizen,  thus  denying  it 
the  right  to  invoke  diversity  jurisdiction,  either  originally  or  on  removal. 

Certainly  this  explosive  growth  in  federal  court  litigation  calls  for  a  critical 
examination  of  the  place  for  diversity  jurisdiction  and  the  limitations  to  be 
placed  on  its  exercise.  There  are  undoubtedly  a  number  of  other  areas  repre- 
senting a  substantial  portion  of  a  District  Court's  docket  which  should  be 
scrutinized  carefully.  One  must  recognize,  of  course,  that  against  the  hope  that 
some  jurisdiction  would  be  reduced,  it  is  a  certainty  with  the  continuing  enact- 
ment of  more  and  more  federal  regulatory  legislation  that  the  federal  question 
jurisdiction  inescapably  will  increase  markedly. 

The  other  principal  form  of  statutory  change  would  be  with  respect  to  the 
jurisdiction  and  function  of  the  Court  of  Appeals.  Now  except  for  a  rare  bank- 
ruptcy case,  a  criminal  case  which  the  Court  under  stringent  standards  de- 
clares to  be  frivolous,  and  habeas  cases  in  which  certificate  of  probable  cause 
is  denied,  the  statutory  structure  of  the  United  States  Courts  of  Appeals  is  to 
afford  an  appeal  as  a  matter  of  right  in  every  case.  That  policy  must  be  seri- 
ously questioned  now  in  the  face  of  the  projections  for  FY  1975  and  1980. 
Probably  the  most  useful  thing  would  be  to  establish  a  discretionary  review  of 
a  certiorari -type  in  significant  types  of  cases.  This  may  take  many  different 
forms.  The  diversity  cases  once  again  afford  a  ready  example.  To  the  diversity 
cases  should  also  be  added  post-conviction  cases  under  habeas  corpus  or  §2255 
or  the  like.  Others  might  include  review  of  social  security  cases — almost  invar- 
iably presenting  nothing  but  a  factual  controversy  which  has  already  been 
through  a  review  by  the  District  Court.  Much  the  same  could  be  said  about 
cases  from  the  National  Labor  Relations  Board,  especially  that  great  bulk  of 
them  presenting  nothing  but  a  factual  controversy  with  no  significant  legal 
principles  presented. 

No  Commission  can  realistically  draw  Circuit  lines  against  the  prospect  of 
FY  1975-1980  caseloads  without  seriously  questioning  whether  any  such  sys- 
tem can  be  tolerated,  or  for  that  matter  even  survive.  Unless  another  tier  of 
an  intermediate  appellate  court  is  to  be  created,  serious  concern  must  be  given 
to  those  areas  in  which  the  work  of  the  Court  of  Appeals  would  be  reduced  by 
restricting  its  role  in  a  number  of  significant  areas  or  types  of  cases.  Any  such 
ultimate  decision  would  be  fraught  with  a  good  deal  of  controversy.  The  Com- 
mission, composed  of  distinguished  people  from  all  walks  of  life,  with  its  wide 
resources  and  inquiry  from  all  elements  of  the  community,  including  the  orga- 
nized Bar  and  individual  or  groups  of  lawyers  with  partisan  views,  could  un- 
doubtedly come  forward  with  well-founded  conclusions  and  recommendations 
which  would  be  of  great  assistance  to  the  Congress  in  the  process  of  enacting 
some  or  all  of  the  recommended  legislative  changes. 

WHAT   SHOULD   APPELLATE   JUDGES   DO?    WHAT   CAN   APPELLATE   JUDGES   DO? 
WHAT  SHOULD  A  COURT  OF  APPEALS  DO  ? 

Finally,  in  drawing  Circuit  lines,  there  has  to  be  some  sort  of  qualitative 
standard  by  which  the  Commission  determines  just  what  reasonably  can  be  ex- 
pected of  a  single  Circuit  Court.  Inevitably  this  means  examining  into  what 
Judges  can  and  ought  to  do.  Of  course,  this  involves  many  subjective  factors 
which  are  beyond  measure  and  would  be  fruitless  to  examine.  But  there  is  suf- 
ficient experience  now  in  a  number  of  Appellate  Courts,  state  and  federal,  by 
which  the  size  and  location  and  the  geographical  area  of  a  proposed  Circuit 
would  be  determined  in  a  significant  degree  by  the  extent  to  which  the  use  of 
new  and  unusual  procedures  would  significantly  increase  output.  These  present 
matters  can  be  measured  on  an  objective  basis.  They  also  bear  directly  on  the 
underlying  question  of  the  basic  role  or  mission  of  the  appellate  court,  or,  per- 
haps more  accurately,  just  what  kind  and  character  of  an  appeal  can  we  now 
tolerate  for  just  the  10  years  (to  1980)  ahead  in  the  face  of  this  explosive  ex- 
pansion. First,  to  pinpoint  one  or  two  things.  Is  an  appeal  of  right  too  much 
of  an  ideal?  Where  do  we  cut  it  off?  How  is  it  cut  off?  By  express  exclusion 
from  appellate  jurisdiction?  Or  by  a  discretionary  review?  If  appealable,  is  it 
either  necessary,  wise  or  desirable  to  structure  it  on  the  supposition  that  oral 
argument  is  available  in  every  case?  To  what  extent  should  oral  argument 
hearings  be  reduced  or  eliminated?  What  safeguards  are  necessary  to  assure 
serious  review  of  appeals  authorized  by  statute  if  handled  summarily  without 
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oral  argument?  To  what  extent  can  Courts  improve  productive  output  by  the 
use  of  standing  panels?  What  safeguards  are  needed?  How  much  rotation  of 
panels  and  constituent  Judges  is  necessary  or  desirable? 

It  seems  to  me  that  unless  the  Commission  is  simply  going  to  confine  itself 
to  demographic  data  and  that  coming  from  the  source  of  business  (the  District 
Courts),  it  cannot  possibly  set  up  a  reasonably  ideal  Circuit  geographic  struc- 
ture without  it  having  some  notion  of  what  Judges  can  and  ought  to  be  able 
to  do.  Surely  the  inquiry  leading  to  Circuit  lines  ought  to  start  on  the  assump- 
tion that  much  has  to  change.  And  certainly  it  has  to  change  in  the  appellate 
system. 

OUTPUT  CAPACITY  REQUIRES  ASSESSMENT  OF  NEW  METHODS 

Our  own  experience  in  the  Fifth  Circuit  has  made  us  conscious  of  how  im- 
portant methods  are.  Had  we  not  adopted  new  and  untried  practices,  we  would 
have  long  ago  collapsed,  and  instead  of  a  Court  that  is  virtually  up-to-date,  we 
would  have  had  a  backlog  of  scandalous  proportions.  But  as  our  new  practices 
pose  many  of  the  queries  briefly  listed  above,  there  is  certainly  a  place  for  a 
study  in  depth  by  the  Commission  on  the  extent  to  which  these  and  other 
practices  are  significant  in  affecting  the  productive  output  and  are  worthy  of 
nationwide  use  or  adaption. 

Our  own  experience  in  the  Fifth  Circuit  shows  why  this  is  vital.  Our  case  fil- 
ings started  to  climb  from  876  in  1962  to  1,347  in  1967.  One  of  our  principal 
weapons  in  keeping  abreast  of  this  increase  was  the  use  of  visiting  Judges  and 
an  increase  in  the  number  of  courtweeks  shown  below : 

TABLE  7.-FIFTH  CIRCUIT  COMPARISON  VISITING  JUDGES  1965-1971 


1965-66 

1966-67         1967-68         1968-69         1969-70           1970-71 

Visiting  judges 

33                 21                 27                 41                   1 

11 

Courtweeks 

38                 45                 48                 46                 38 

43 

In  the  fall  of  1968  with  the  prospect  (later  made  good)  of  1,489  filings  that 
year,  we  recognized  that  we  could  not  possibly  keep  abreast  of  this  inflow  un- 
less we  found  some  new  ways.  We  knew  we  could  not  get  enough  visiting 
Judges.  For  that  input  (after  proved  reductions  for  cases  terminated  without 
significant  judicial  activity)  we  would  have  required  64  courtweeks.  With  but 
12  active  Judges  this  would  have  required  (after  full  use  of  the  three  Senior 
Judges)  60  visiting  Judges.  We  know  we  could  not  possibly  obtain  this  num- 
ber, and  our  experience  with  the  use  of  45  (in  1966-67)  proved  that  it  was 
impossible  to  effectively  assimilate  that  many  visiting  Judges.  This  led  us  to 
adopt  the  Fifth  Circuit  screening  procedure.  This  is  explained  fully  in  Isbell 
Enterprises,  Inc.  v.  Citizens  Casualty  Company  of  New  York,  5  Cir.,  1970,  431 
F.2d  409,  Part  I,  and. the  cited  Huth  and  Murphy  earlier  opinions.  By  an  elab- 
orate, but  still  very  simple  system,  we  set  up  a  program  under  which  every 
case  was  judicially  screened  by  Judges,  not  Law  Clerks.  The  Court  was  di- 
vided into  standing  panels  with  cases  assigned  in  strict  routine  rotation  by  the 
Clerk  to  the  initiating  Judges  on  each  panel.  We  established  four  classes  of 
cases.  Class  I  covers  cases  so  lacking  in  merit  as  to  be  frivolous  and  subject  to 
dismissal  or  affirmance  without  more.  Class  II  comprises  cases  in  which  oral 
argument  is  not  required  and  which  then  go  on  the  Summary  Calendar  for  dis- 
position on  briefs  and  records  without  oral  argument.  For  that  classification 
we  had  a  double  unanimity  rule  requiring  unanimity  by  the  standing  panel  on 
classification  and  also  on  the  final  opinion.  This  leaves  those  cases  in  which 
oral  argument  is  deemed  required  or  helpful.  Class  III  group  covering  those  in 
which  limited  (15  minutes)  argument  is  thought  adequate,  and  Class  IV  cover- 
ing those  meriting  up  to  the  full  time  (30  minutes)  allowed  by  FRAP  34.  The 
success  of  this  is  little  short  of  miraculous.  For  a  better  understanding  of  the 
operation  and  impact  of  screening,  it  is  helpful  to  have  the  composition  of  our 
docket  in  the  three  principal  categories  (direct  criminal,  habeas — Section  2255, 
civil)  as  follows : 
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Table  8. — Fiscal  year  1971  appeals  docketed  by  major  subdivisions 

Percent 

Direct  criminal 22.  1 

Habeas 16.  0 

Section  2255 5.  1 

Subtotal 21.  1 

Total 43.  2 

Civil 56.8 


Total 100.0 

COURTS  INCREASED  OUTPUT  DUE  TO  NEW  PROCEDURES — JUDICIAL  SCREENING  AND 
DISPOSITION  WITHOUT  ORAL  ARGUMENT 

Without  a  doubt  it  is  the  Court's  screening  procedure  and  the  large  percent- 
age of  Summary  II's  (cases  without  oral  argument)  that  has  enabled  it  con- 
stantly to  increase  its  output  both  in  terminations  and  in  opinions  by  Judges. 

As  the  Court  and  the  Judges  gained  experience  in  this  new  and  untried  pro- 
cedure there  was  an  increase  in  the  number  of  Summary  II's  and,  so 
important,  a  decrease  in  the  number  of  cases  for  oral  argument  as  shown 
below : 

TABLE  9.— SCREENING  CLASSIFICATION  BREAKDOWN  TO  NUMBERS  AND  PERCENTAGES 


Fiscal  year 

1969 

Fiscal  year 

1970 

Fiscal  year 

1971 

Class 

Number 

Percent 

Number 

Percent 

Number 

Perce  n 

landll.-.- 

Ill -. 

IV 

218 
265 
184 

32.7 
39.7 
27.6 

452 
506 
229 

38.1 
42.7 
19.2 

6  2 
511 
154 

4.7 
46.3 
10.8 

Total 

667 

100.0 

1,187 

100.0 

1,428 

100.0 

Although  FY  1971  II's  were  45.7%  for  the  whole  year,  it  is  significant  that 
there  was  a  substantial  increase  in  the  last  half  (to  51.6%)  over  the  first  half 
of  FY  1971. 

TABLE  lO.-SCREENING  REPORT,  JULY  1,  1970  THROUGH  JUNE  30,  1971 


July  1,  1970 
December  29,  1 

1970 

December 
June  30, 

30, 1970- 
,1971 

Overall 

Number 

Percent 

Number 

Percent 

Number 

Percent 

Class  1  and  II 

306 

40.4 
47.0 
12.6 

346 

266 

59 

51.6 

39.6 

8.8 

652 
622 
154 

45.7 

Class  III.        

356 

43.5 

Class  IV 

95 

10.8 

Total.... 

757 

100.0 

671 

100.0 

1,428 

100.0 

i 

Although  under  an  experimental  Standing  Panel  project  (which  the  Court 
had  to  abandon  because  of  adverse,  substantive  side  effects,  especially  a  lack 
of  adequate  personnel)  the  Summary  II's  for  a  short  period  (July-September 
1971)  reached  69.7%,  the  overall  percentage  has  now  settled  down  to  about 
55%. 

That  Summary  II's  run  the  gamut  of  the  Court's  whole  docket  and  do  not  in 
any  sense — as  too  often  supposed  by  some  Judges,  scholars  and  critics  who  are 
uninformed — represent  so-called  "trash"  or  frivolous,  worthless,  wasteful  cases 
is  shown  by  the  following  subject  matter  breakdown  for  FY  1971. 
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TABLE  ll.-CLASSIFICATION  AND  SUBJECT  MATTER  OF  CASES  SCREENED  JULY  1,  1970  TO  JUNE  30,  1971 


Subject  matter  Class  I  Class  II  Class  III  Class  IV  Tota 


Direct  criminal 2  177  138  28  345 

Habeas  corpus: 

With  counsel 

Without  counsel 

Section  2255: 

With  counsel 

Without  counsel. 1 

Civil: 

Private  civil 

U.S.  civil 

Tax 

Bankrupcy... 

NLRB 

Other  agency 

Civil  rights... 1 

Admiralty 


39 

43 

4 

86 

128 

10 

138 

21 

7 

1 

29 

42 

3 

46 

126 

222 

75 

423 

40 

56 

14 

110 

17 

53 

10 

80 

7 

13 

2 

22 

20 

24 

6 

50 

4 

7 

2 

13 

21 

42 

10 

74 

6 

4 

2 

12 

Total. _ 4  648  622  154  1,428 

Of  extraordinary  significance  is  what  screening  and  Summary  II's  produce 
in  the  field  of  direct  criminal  appeals  and  post-conviction  remedies  (habeas 
and  §2255).  Delay  in  total  time  from  conviction  to  final  affirmance  and  termi- 
nation of  post-conviction  remedies  is  a  matter  of  great  public  concern,  if  not  a 
near  scandal.  Experience  has  demonstrated  that  the  use  of  Summary  II's 
sharply  reduces  this  time  since  this  eliminates  all  calendaring  delay  : 

TABLE  12.— FISCAL  YEAR  1971  PERCENTAGE  OF  SUMIVIARY  II's  TO  TOTAL  CRIMINAL-RELATED  CASES 


Summary  II 

Total 

Percent  of  sum- 
mary II  to 
total  cases 

Criminal. 

179 

345 

75 

224 

51.8 

Section  2255 

64 

85.3 

Habeas 

167 

74.6 

This  means  that  out  of  this  whole  criminal  area  which  comprises  41.5%  of 
our  docket  in  FY  1972  (see  App.  F  attached)  a  good  portion  goes  off  without 
oral  argument.  Of  direct  criminal  appeals  (comprising  20.7%  of  the  docket  in 
FY  1972)  51.8%  of  those  go  off  as  Summary  II's.  It  is  even  higher  for  habeas 
(74.6%)  and  2255's  (85.3%)  which  jointly  comprise  20.8%  of  our  docket. 

This  is  of  particular  significance  in  relation  to  the  time  it  takes  as  we  dis- 
cuss later  under  expediting  criminal  appeals  and  the  median  time  study. 

Another  significant  result  of  Summary  II's  in  direct  criminal  appeals  is  to 
markedly  reduce  the  median  time  from  the  date  of  filing  of  the  record  until 
date  of  final  disposition  in  the  Court  of  Appeals.  In  the  study  leading  to  the 
formal  Plan  for  Expediting  Criminal  Appeals  adopted  by  the  Fifth  Circuit  Ju- 
dicial Council  in  January  1972  (copies  of  which  are  being  furnished  to  the 
Committee)  a  median  time  study  showed  that  in  cases  disposed  of  after  oral 
argument,  the  median  time  was  12  months.  In  contrast,  for  those  disposed  of 
as  Summary  II's  without  oral  argument,  the  median  time  was  8  months.  With 
tightened  procedures  concerning  the  preparation  and  filing  of  the  record  in  the 
trial  court,  shortening  briefing  schedules  in  the  Court  of  Appeals,  and  eliminat- 
ing all  causes  for  delay  in  filing  briefs  in  the  Court  of  Appeals.  Summary  II's 
will  be  even  more  significant.  The  case  goes  to  the  screening  panel  immediately 
on  the  filing  of  the  last  brief  thus  eliminating  all  delay  for  routine  calendar- 
ing, the  time  between  the  issuance  of  the  calendar  and  the  date  set  for  argu- 
ment, etc. 

THE  BTFTH    CIRCUIT   INNOVATES   AGAIN — EULE   21 

As  though  screening  were  not  enough,  experience  of  about  two  years  with 
the  system  revealed  that  in  this  great  volume  of  appeals — many  of  which  were 
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on  the  oral  argument  calendar  as  Ill's  and  IV's — judicial  consideration  of 
them  by  the  panel,  either  on  the  summary  or  regular  calendar,  demonstrated 
that  no  good  would  be  served  by  an  opinion.  Consequently,  on  August  14,  1970, 
the  Court  adopted  what  it  calls  Rule  21  which  permits  a  simple  order  of  af- 
firmance for  civil  and  criminal  cases  (not  reversal)  and  enforcement  in  an  ad- 
ministrative agency  case.  This  rule,  in  its  operation  and  the  necessity  for  it,  is 
detailed  in  NLRB  vs.  Amalgamated  Clothing  Workers  of  America,  5  Cir.,  1970, 
430  F.2d  966. 

Of  course,  such  a  device  must  be,  and  is,  carefully  used.  Scattered  as  we  are 
geographically,  it  works  well  for  us.  At  least  in  effect  it  closely  parallels  the 
practice  frequently  used  in  the  .second  Circuit  of  dismissal  from  the  Bench.  In 
reaching  our  output  of  1,661  opinions  this  has  been  significant  since  Rule  21 
opinions  comprised  23%  of  the  total  per  curiams  for  FY  1971.  In  contrast  and 
to  illustrate  the  progress  and  effectiveness  of  this  device,  of  the  1,914  opinions 
projected  for  FY  1972,  we  project  that  Rule  21  opinions  will  comprise  40%  of 
the  total  unsigned  opinions.  The  following  table  covering  the  first  eight  months 
of  FY  1972  is  a  further  illustration : 

TABLE  13.— SIGNED,  PER  CURIAMS  AND  PERCENTAGE  OF  RULE  21  OPINIONS  FIRST  8  MONTHS  FISCAL  YEAR  1972 

Total  Percentage 

opinions  rule  21 

Signed 390  33.7 

Per  curiam.. 459  39.7 

Rule  21 307  26.  6 


Totals 1, 156  100.0 


PROOF  OF  THE  PUDDING INNOVATIONS  WORK — FIFTH  CIRCUIT  OUTPUT  SHARPLY 

INCREASED 

Despite  spectacular  annual  increases  in  both  the  percentage  and  numerical 
rate  of  new  filings  the  Court  through  these  innovative  practices  has  managed 
each  year  to  turn  out  more  cases  than  were  filed  the  year  before  and  in 
FY1971,  for  the  first  time  at  least  since  1960,  the  Court  turned  out  more  cases 
than  were  filed  in  the  current  year,  as  this  table  shows : 

TABLE  14.— FILING,  DISPOSITIONS  AND  CARRY-OVER  IN  FIFTH  CIRCUIT  FISCAL  YEAR  1960-1971 

Carried  forward 

Number  cases  Number  cases  to  succeeding 

Fiscal  year  filed  disposed  of  >  year 

1960 

1961... 

1962 

1963 

1964 

1965... 

1966 

1967 

1968 

1969 

1970 .- 

1971. 

1972 : 

>  In  but  5  years  our  volume  has  increased  by  978  cases  (89  percent) from  1,099  in  fiscal  year  1966  to  2,077  actual  cases 
in  fiscal  year  1971  (all  consolidations  and  cross  appeals  eliminated),  and  a  225  percent  increase  in  the  last  10  years. 

The  2  year  increase  fiscal  years  1969-1971  totaled  588  cases.  For  this  current  fiscal  year  1972  alone  we  expect  a  further 
increase  of  519  cases  for  a  total  increase  in  3  years  of  1,107  cases  (74.3  percent  increase). 

While  there  has  been  an  exponential  increase  in  the  number  of  cases  filed,  since  1967  the  Court  has  disposed  of  more 
cases  than  filed  in  each  preceding  year,  with  1971  showng  more  closed  (2 ,079)  than  filed  (2 ,077),  and  the  carry  over  to  the 
succeeding  year  has  been  disproportionately  smaller.  At  the  same  time  there  has  been  a  marked  reduction  from  12.5 
months  to  6.5  months  in  fiscal  year  1971  of  the  median  time  from  the  filing  of  the  complete  record  to  the  final  disposition 
of  the  appeal,  while  the  national  average  is  7.6.  See  table  B-4  A.0. 1971  report. 

For  an  appellate  Court,  termination  largely  depends  upon  the  number  of 
cases  the  Judge  can  hear  and  dispose  of  by  a  written  opinion.  The  following 
Table  15  shows  the  numerical  and  percentage  increase  from  FY  1968  to  FY 


584 

554 

278 

639 

514 

403 

717 

598 

522 

876 

765 

633 

1,033 

931 

735 

1,073 

878 

930 

1,099 

1,028 

1,001 

1,189 

1,171 

1,019 

1.347 

1,290 

1,076 

1,489 

1,496 

1,069 

1,794 

1,682 

1,101 

2,077 

2,079 

1,179 

2,  596  (est.)  .. 
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1971  in  output  by  the  Court  and  the  opinions  per  active  Judge.  As  the  Court 
has  been  increased  by  additional  judgeships  to  its  current  maximum  statutory 
complement  of  15,  the  analysis  was  made  on  the  basis  of  individual  Judges, 
not  just  an  average.  In  this  relatively  short  period  of  time  the  Court's  disposi- 
tion by  opinion  has  increased  74.3%,  its  total  dispositions  by  61.2%.  The  rea- 
son for  this  is  the  spectacular  increase  of  75.4%  in  the  opinion  output  per 
active  Judge  as  shown  by  the  following  table : 

TABLE  15.— NUMERICAL  AND  PERCENTAGE  INCREASE  IN  OUTPUT 


1968 


Fiscal  year 


1969 


1970 


1971 


Percent 
Increase 
1968-71 


(a)  Output  by  opinions 953  1,129  1,271  1,661 

(b)  Output  other  than  by  opinions 337  367  411  418 

(c)  Total  closed  cases.. _ 1,290  1,496  1,682  2,079 

(d)  Opinions  per  active  judge 61  72  82  107 


74.3 
24.0 


61.2 
75.4 


Table  16. — Opinion  output  comparison  fiscal  year  1971-70 

Fiscal  year  1971: 

Signed 676 

Rule  21  1 210 

Per  curianas 7  75 

Total 1,661 

Fiscal  year  1970: 

Signed 638 

Per  curiams 633 

Total 1,271 

1  Since  August  14,  1970  rule  21  summary  affirmance  opinions  have  comprised  30.8  percent 
of  per  curiams,  but  in  current  fiscal  year  1972  they  run  40  percent.  (See  table  13.) 

The  median  number  of  opinions  per  active  Judge  increased  from  87  in  FY 
1970  to  108  in  FY  1971,  a  numerical  increase  of  21  and  a  percentage  increase 
of  24. 

All  this  shows  why  the  Fifth  Circuit  ranks  No.  1  in  the  total  number  of  ju- 
dicial terminations  after  hearing  or  submission  on  briefs.  Our  total  is  117 
against  a  national  average  of  78.  Our  117  total  was  an  increase  from  72  in 
1968.  ( See  A.O.  "Management  Statistics",  statistical  profile. ) 


INNOVATIONS  HAVE  AVOIDED  SCANDALOUS  BACKLOG 

Not  only  have  these  innovated  procedures  enabled  the  Court  continuously  to 
increase  its  output,  but  a  direct  consequence  of  this  is  that  the  Court  has  been 
able  thus  far  to  avoid  backlogs  which  would  otherwise  have  been  of  scandal- 
ous proportions.  It  is  necessary,  however,  at  this  point,  to  sound  the  specific 
caveat  that  we  have  reached  the  maximum  of  our  productive  output  unless  as 
discussed  in  Part  Two,  the  Congress  effectively  gives  us  much  needed  help 
both  to  the  Judges'  staff  and  to  the  Court  as  an  institution  for  the  perform- 
ance of  judicial  functions. 

There  are  many  who  deplore  the  high  percentage  of  Summary  II  decisions 
without  oral  argument,  but  to  these  criticisms,  the  answer  is  a  simple  one. 

Were  we  not  to  use  the  methods  we  have  employed  and  the  new  ones  being 
initiated  we  would  be  in  an  absolute  state  of  chaos  with  scandalous  cumula- 
tive backlogs.  This  is  because  in  order  to  dispose  of  all  of  these  cases  on  oral 
argument,  we  would  have  to  have  a  startling  number  of  court  weeks  way  be- 
yond the  capacity  of  our  own  Judges  which  in  turn  would  require  an  impossi- 
ble number  of  visiting  Judges.  This  is  illustrated  by  the  following  on  the  as- 
sumption of  30  visiting  Judges  with  the  annual  and  cumulative  backlog 
resulting. 
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TABLE  17.— CUMULATIVE  BACKLOG  UNLESS  HELP  COMES 


Fiscal  year     Fiscal  year     Fiscal  year       Fiscal  year 
1972  1973  1974  1975 


Cases  for  judicial  disposition 1,764  1,904  2,043  2,234 

Backlog  from  preceding  year 20  280  780  1,440 


84 

109 

142 

184 

60 

60 

60 

60 

72 

147 

246 

372 

280 

780 

1,440 

2,280 

Total  cases  for  oral  argument 1,784  2,184  2,823  3,674 

Court  weeks  required  (20  per  week) 

Court  weeks  serviced  by  active  Fifth  Circuit  judges. 

Total  visiting  judges  required 

Backlog  (assuming  30  visiting  judges  available)... 

NOTE:  These  impossibilities  highlight  why  our  success  for  fiscal  year  1971  is  due  to  our  new  procedures.  Without  screen- 
ing and  on  oral  argument  only,  on  the  same  basis  as  this  table,  we  would  have  required  76  court  weeks  with  48  visiting 
Judges,  an  impossible  attainment. 

This  material  is  put  forward  not  to  show  that  we  do  better  than  anyone  else 
or  that  others  could  or  should  adopt  our  systems.  Every  Circuit,  whether  on 
present  or  future  alignments,  will  have  unique  problems.  I  offer  it  in  this  de- 
tail to  demonstrate  that  there  is  a  tremendous,  untapped  capacity  for  output 
that  Judges  and  Courts  are  not  aware  of  until  they  experiment.  It  is  of  impor- 
tance here  because  the  Commission  cannot  really  determine  how  many  Judges 
and  therefore  how  many  Circuits  are  needed  until  it  first  ascertains  what  it  is 
Judges  or  groups  of  Judges  in  a  collective  Court  can  do. 

SIGNIFICANCE  OF  PART  TWO  OF  THIS   STATEMENT 

Although  Part  Two  is  submitted  in  response  to  the  request  of  the  chairman 
that  we  discuss  the  proposal  made  by  the  Fifth  Circuit  and  approved  by  the 
Judicial  Conference  to  establish  a  staff  of  Legal  Assistants  to  the  Court  of  Ap- 
peals, the  comments  made  and  the  data  supplied  have  a  direct  bearing  upon 
all  of  these  matters  concerning  Circuit  realignment.  They  demonstrate  the  ur- 
gency in  point  of  time  as  almost  a  last  ditch  means  of  avoiding  scandalous 
backlogs  and  a  near  breakdown.  They  demonstrate  as  well  the  significance  of 
the  problems  which  must  be  studied  by  a  Commission  and  on  which  it  must 
make  deliberative  decisions  if  its  work  is  to  be  anything  more  than  a  momen- 
tary stop  gap.  Consequently,  Part  Two  is  an  essential  consideration  for  Part 
One. 

CONCLUSION  OF  PART  ONE 

I  end  as  I  began :  I  am  wholeheartedly  in  favor  of  the  establishment  of  this 
Commission.  This  analysis  demonstrates,  I  believe,  that  the  Commission  cannot 
intelligently  draw  those  lines  without  first  making  an  in-depth  study  of  what 
the  role  of  the  Court  of  Appeals  ought  to  be,  what  we  can  tolerate,  what  we 
can  survive  under,  what  statutory  changes  should  be  vprought  to  bring  the 
workload  within  reasonable  capabilities,  and  an  objective  determination  of 
what  Judges  and  Courts  reasonably  ought  to  be  expected  to  do  and  accomplish 
by  the  imaginative  use  of  new  methods  and  procedures. 

Part  Two 

ESTABLISHMENT  OF  LEGAL  ASSISTANTS  TO  THE  FIFTH  CIKCUIT 

After  submission  to  the  Submittee  on  Supporting  Personnel  with  data 
substantially  that  reflected  in  Parts  One  and  Two  of  this  statement,  that  Sub- 
committee recommended  to  the  Committee  on  Court  Administration  that  signif- 
icant additional  personnel  be  made  available  to  the  Fifth  Circuit  because  of 
the  urgency  of  the  problems  facing  it.  This  request  did  not  ignore  the  possibil- 
ity or  likelihood  of  circuit  realignment.  To  the  contrary,  the  Fifth  Circuit 
urged  these  proposals  as  one  of  the  ways  by  which  a  productive  output  could 
be  increased  with  no  sacrifice  to  the  quality  of  justice  both  as  a  long  range 
proposition  and  the  short  range  emergency.  By  the  October,  1971  resolution 
(App.  A)  the  Judicial  Council  recognized  that  even  with  the  enactment  of 
some  sort  of  legislation  creating  a  commission  or  otherwise  to  recommend  cir- 
cuit realignment,  there  was  no  likelihood  that  effective  relief  could  be  afforded 
within  two  to  three  years  at  the  minimum.  In  the  meantime,  the  Court  is  fac- 
ing further  explosive  increases  in  filings  so  that  unless  something  drastic  is 
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done  without  delay,  disturbing  backlogs  will  occur  and,  at  least  for  many  liti- 
gants, there  may  be  almost  an  exclusion  from  any  appellate  review  in  the 
Fifth  Circuit. 

The  Judicial  Conference  of  the  United  States  approved  the  recommendations 
of  the  Committee  on  Court  Administration  as  shown  by  the  minutes  of  the  Oc- 
tober, 1971  meeting. 

To  fund  these  approved  positions,  the  Budget  Committee  recommended,  and 
the  Judicial  Conference  approved  the  request  for  funds  covering  (a)  Judges' 
Staff  (1)(2)(3)(4)(5),  but  deferred  action  pending  substantive  legislation  on 
Part  (b)  for  Serving  the  Whole  Court (1)  (2)  (3)  as  follows. 

Estimates  for  1913 

The  estimates  approved  for  fiscal  year  1973  for  the  judiciary,  exclusive  of 
the  Supreme  Court,  the  Customs  Court  and  the  Federal  Judicial  Center,  aggre- 
gate $180,428,000,  an  increase  of  $19,234,000  over  the  amounts  appropriated  for 
1972.  The  increase  includes  all  funds  requested  for  personnel  approved  by  the 
Conference  (see  Report  of  Committee  on  Court  Administration)  but  does  not 
include  the  Fifth  Circuit  request  for  $208,000  to  establish  a  staff  law  oflSce,  for 
which  the  Budget  Committee  believed  substantive  legislation  would  be  re- 
quired. 

PROPOSED  SUBSTANTIVE  LEGISLATION 

Pursuant  to  the  direction  of  the  Judicial  Conference,  the  Director  of  the  Ad- 
ministrative Ofl3ce  sent  to  the  President  of  the  Senate  and  to  the  Speaker  of 
the  House  his  letter  of  February  7,  1972  (App.  G)  together  with  a  proposed 
substantive  bill  (App.  H)  to  authorize  the  creation  of  the  positions  in  Part 
(b)  (1)  (2)  (3)  for  Serving  the  Whole  Court. 

On  receipt  of  copies  of  these  I  wrote  to  the  distinguished  Chairman  of  this 
subcommittee  on  February  29,  1972  to  which  the  Chairman  on  March  17,  1972 
responded  stating  that  he  would  like  to  know  what  cost  is  involved  for  this 
legal  assistance  concept,  salaries  contemplated,  and  the  secretarial  or  addi- 
tional law  clerk  help  envisaged. 

As  this  ties  directly  into  the  problems  discussed  in  Part  One  relating  specifi- 
cally to  S.  J.  Res.  122,  it  is  appropriate  to  attempt  to  furnish  this  data  and 
further  supporting  material  through  this  statement  which,  hopefully,  vTill  re- 
sult in  the  early  introduction  and  enactment  of  substantive  legislation  of  the 
kind  proposed  (App.  H)  or  any  other  suitable  type. 

WE  CANNOT  WAIT  UNTIL  CIRCUIT  REALIGNMENT 

As  Part  One  makes  emphatic,  the  Fifth  Circuit  is  all  for  national  circuit  re- 
alignment. It  is  all  for  the  Commission  form  of  approach.  It  reiterates  its  un- 
qualified endorsement  for  early  enactment  of  such  a  structure,  but  the  Court 
must  face  reality.  Already  a  year  has  gone  by  since  the  first  Commission-type 
legislation  was  introduced  (H.R.  7378,  April  7,  1971)  and  only  now  has  this 
progressed  to  a  revised  bill  reported  out  of  Committee  (March  7,  1972).  Sim- 
ilarly, the  present  hearings  are  the  first  under  S.J.  Res.  122.  No  criticism  of  ei- 
ther the  Senate  or  the  House  is  even  remotely  suggested.  We  accept  this  as  an 
inevitable  part  of  the  legislative  process  in  a  body  that  literally  has  the  cares 
of  the  world  upon  its  shoulder.  Indeed  it  is  this  unavoidable  delay  which  leads 
us  to  sound  this  strong  note  of  urgency.  We  have  to  be  realists.  Considering 
the  pressures  upon  the  Congress  it  would  be  optimistic  to  anticipate  enactment 
of  circuit  realignment  legislation  earlier  than  a  year  from  now.  By  that  time 
the  current  FY  1972  will  have  been  history,  and  FY  1973  will  have  run  three 
quarters  of  its  course.  Even  assuming  enactment  within  a  year,  there  is  little 
reason  to  believe  that  the  Commission  would  be  appointed  and  at  work  in  less 
than  6  months  thereafter.  That  is  well  into  FY  1974.  Considering  the  nature  of 
the  problems  which  must  be  investigated  (as  we  have  outlined  in  Part  One) 
and  as  S.  J.  Res.  122  prescribes  (see  page  10)  it  would  be  a  year  before  the 
Commission  could  complete  its  investigation  and  arrive  at  its  recommendations.^ 
That  day  is  on  the  eve  of  FY  1975.  Since  the  Commission  concept  in  S.  J. 
Res.  122  (and  revised  H.  R.  7378)  now  calls  for  a  recommendation  and  report 
to  the  Congress,  there  can  be  no  effective  change  until  the  Congress  enacts 


*  Of  course,  S.  J.  Res.  122  allows  two  vears.  In  the  revised  bill  reported  to  the  House, 
H.  R.  7378  reduces  the  time  to  "one  hundred  and  eighty  days  [from]  the  date  on  which 
[the]  ninth  member  [of  the  commission]  Is  appointed".  See  Sec.  6. 
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legislation  approving  or  disapproving  the  Commission's  recommendations  or 
otherwise  determining  the  basic  problems  of  the  system  of  Federal  Courts  of 
Appeals  and,  specifically,  the  geographic  realignment  of  the  Circuits.  By  this 
time  FY  1975  has  gone.  Additionally,  as  our  analysis  in  Part  One  demonstrates, 
redrawing  Circuit  lines  is  no  solution  at  all.  The  business  is  still  there.  This 
means  in  many  realigned  Circuits  there  is  still  need  for  additional  judgeships. 
This  in  turn  calls  for  substantive  legislation  of  a  kind  which  traditionally 
takes  not  less  than  a  year.  As  a  certainty,  we  are  speaking  then  of  FY  1976. 

In  the  meantime  business  goes  on  in  the  six  states  of  the  Fifth  Circuit. 
Business  means  marked  increase  in  District  Court  filings.  This  means  in- 
creased appeals  and  with  no  added  judgeships  beyond  15  something  must  give. 
So  alarming  is  our  situation  that  it  bears  repeating  the  January  1972  FY 
1972-75  projections  (set  out  in  more  detail  in  Table  1,  page  14). 

TABLE  18.— PROJECTION  OF  FILINGS,  FISCAL  YEARS  1972-75 


Fiscal  year 


1970  Shafroth 
Survey 


September  1971 

upward  revision, 

Fitth  Circuit 


Upw/ard  revision 

percentage 

increase 


1971 1,852  2,077 

1972 2,006  2,596 

1973. 2,159  2,794 

1974 2,311  2,990 

1975 _ 2,464  3,188 

Cumulative  increase  fiscal  years  1971-75 

19811 6,750 


15.8 

25.0 

7.6 

7.0 

6.6 

53.5 

2  38,875 


>  Fiscal  year  1981  projections  based  on  225  percent  increase  (267  percent  with  cross  appeals)  in  Fifth  Circuit  fiscal  years 
1961-71  and  204  percent  national  increase  as  reflected  by  table  2  A.O.  1971  report  (cross  appeals  and  multiple  parties 
excluded). 

3  National  (all  circuits). 

Experience,  including  the  certainty  of  meeting  the  projection  of  nearly  2600 
for  the  current  FY  1972,  demonstrates  that  these  upward  revisions  over  the 
1970  Shafroth  Survey  will  prove  true.  This  produces  an  increase  of  the  case- 
load per  Judge  from  173  in  FY  1972  to  212  in  FY  1975,  and  an  accumulative 
percentage  increase,  1975  over  1971  of  53.5% 

This  becomes  aggravated  by  the  nature  of  the  cases,  especially  those  com- 
manding the  highest  priority  such  as  direct  criminal  appeals  and  post  con- 
viction cases. 

CRIMINAL  CASES  AGGRAVATE  THE  PROBLEM 

From  1965  criminal  appeals  increased  from  180  to  439  (FY  1971)— a  144% 
increase  in  contrast  to  civil  cases  which  increased  from  874  in  1965  to  1,598 
(FY  1971)  for  an  83%  increase.  Significantly,  during  the  last  of  FY  1971  the 
percentage  of  criminal  and  post-conviction  cases  increased  over  FY  1970  from 
38.6%  to  43.2%  with  a  consequent  decline  in  civil  cases  from  61.4%  to  56.8%.° 

On  the  indicated  projections  and  the  percentage  composition  of  docket  filings 
(see  Table  8),  the  workload  for  criminal  (and  related)  cases  will  be  not  less 
than  the  figures  shown  on  the  following  Table : 

TABLE  19.— PROJECTED  DIRECT  CRIMINAL,  HABEAS  AND  SECTION  2255  FISCAL  YEAR  1972-75 


Subject  matter 


Fiscal  year     Fiscal  year     Fiscal  year      Fiscal  year 
1972  1973  1974  1975 


Criminal  (20.7  percent) 

Habeas  (16.0  percent)... 

Section  2255  (4.8  percent) 

Total  (41.5  percent  of  docket) 


537 

578 
447 
134 

618 
478 
143 

660 

415 

510 

124 

153 

1,076 


1.159 


1,239 


1,323 


5  See  App.  D  In  the  Shafroth  1970  survey  showing  disparity  between  increase  In  trials 
and  appeals  as  between  civil  and  criminal  cases. 
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INCREASED  JTTDGE  OUTPUT  THE  ONLY  ALTERNATIVE  TO  SCANDALOUS  BACKLOGS 

Despite  what  the  Court  has  done  through  the  full  exploitation  of  innovative 
methods  and  the  spectacular  results  which  have  so  far  enabled  it  to  keep 
abreast  of  the  constantly  increasing  input,  it  is  now  certain  that  unless  very 
significant  increases  in  Judge  output  can  be  attained,  the  Court  will  have 
backlogs  which  approach  dangerous  if  not  scandalous  proportions.  On  the  most 
optimistic  basis  of  assuming  each  active  Judge  can  write  opinions  in  110  cases 
(not  counting  school  cases  and  administrative  matters  which  are  in  addition  to 
this  caseload)  FY  1972  will  end  with  a  backlog  of  114  cases.  On  the  usual 
basis  of  20  cases  per  week  this  is  close  to  six  weeks  of  Court.  This  at  first 
seems  small  but  it  goes  over  to  the  next  year  and  adds  to  the  backlog  of  that 
year  and  so  on  through  FY  1975  as  reflected  by  the  next  table : 

TABLE  20.-PROJECTED  BACKLOG  ON  BASIS  OF  110  OPINIONS  PER  ACTIVE  JUDGE 
lExcluding  school  cases  or  opinions  in  administrative  matters] 


Fiscal  year 


1972  1973  1974  1975 


)asisof  110  opinions  per  active  )udge:  .  „^  ,  ,,, 

(a)  Ready  cases  remaining  for  hearmg  or  submission...    l,/b4        ^,um        ^,d^o  o,  im 

(b)  Less:  Maximum  110  cases  (opinions)  per  15  active  ludges 1, 650         1, 650         i.bsu  i,63u 


(b) 

(c)  Backlog  of  ready  cases 


The  backlog  for  FY  1973  (414)  will  actually  exceed  the  entire  input  in  FY 
1971  for  the  First  Circuit  (383  cases).  The  cumulative  backlog  for  FY  '74 
(875)  will  exceed  the  current  filings  in  FY  1971  of  the  Tenth  Circuit  (734), 
the  Eighth  Circuit  (713).  the  First  Circuit  (383)  and  will  nearly  equal  that  of 
the  Seventh  Circuit  (902).  And  in  FY  1975  the  cumulative  backlog  (1521)  will 
exceed  the  whole  year's  input  for  FY  1971  of  every  Circuit  except  the  Ninth 
(1936)  and  the  Fifth  (2316).  (See  AO  Table  4,  page  II-9).  Just  the  backlog 
alone  would  exceed  our  own  total  filings  for  FY  '68  (1489).  At  20  cases  per 
week  the  backlog  alone  would  be  the  equivalent  of  76  courtweeks.  On  an  expe- 
rience-demonstrated capacity  of  a  maximum  of  10  weeks  of  actual  Court  sit- 
tings these  76  weeks  would  require  228  judge  weeks  or  a  total  demand  for  78 
visiting  Judges.  These  are  simply  unobtainable  and  a  number  of  weeks  would 
have  to  be  manned  by  panels  made  up  of  a  majority  of  non-Circuit  Judges  of 
the  Fifth  Circuit— a  condition  we  found  out  by  actual  experience  to  be  very 
unsatisfactory  to  the  Bar,  to  the  Court  as  an  institution,  and  .to  the  sound  de- 
velopment of  the  law.  But  of  course  one  cannot  consider  ]ust  the  backlog 
(1521)  and  for  the  Court  to  dispose  of  current  FY  1975  cases  ready  for  sub- 
mission (1,793),  there  would  be  a  total  of  3,314  cases  or  the  equivalent  of  166 
court  weeks  requiring  348  visiting  Judges  !  k  -,„c4- 

We  must  again  sound  the  caveat :  we  know  we  simply  cannot  keep  abreast 
of  this  increased  business  in  FY  1973-75.  Some  backlogs  will  develop.  Indeed, 
unless  some  help  is  forthcoming  without  delay,  we  cannot  even  keep  up  the 
pace  we  have  set  for  ourselves  during  FY  1968-71  and  which  will  increase  in 
the  current  FY  1972.  On  the  other  hand,  most  of  us  feel  that  with  substantial 
help  made  available  now  we  can— with  safety  to  our  own  health  and  the  qual- 
ity of  justice — increase  our  output. 

ADDITIONAL  AGGRAVATING  ADVERSE  FACTORS 

Approaching  it  purely  from  a  question  of  the  whole  docket  composition,  the 
outlook  is  bleak  with  huge  backlogs  inevitable.  To  the  statistical  averages 
must  be  added  other  adverse  factors  which  makes  it  even  worse. 

EXPEDITING  CRIMINAL  APPEALS 

On  its  own  and  after  much  study  the  Judicial  Council  of  the  Fifth  Circuit 
in  its  January  1972  meeting  adopted  a  formal  plan  for  expediting  criminal  ap- 
peals. 
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Under  the  Plan  the  Court  has  now  adopted  a  stringent  schedule  under  which 
the  most  significant  and  immediate  impact  is  on  the  Judges  themselves.  The 
Court  has  fixed  a  period  of  6  months  as  the  maximum  time  for  disposing  of 
criminal  case.  To  accomplish  this,  internal  procedures  are  set  up  which  are 
streamlined  to  assure  that  no  time  is  lost  and  no  cases  get  in  default  for  fail- 
ure of  counsel  or  court  reporters  to  comply  strictly  with  the  rules.  Most  signif- 
icant, the  Judges  have  pledged  to  dispose  of  every  criminal  case  within  half 
the  time  ordinarily  considered  to  be  prompt  disposition.  With  the  large  number 
of  direct  criminal  appeals  plus  the  post-conviction  cases  projected  for  FY 
1973-75  (see  Table  19),  the  Judges  cannot  meet  this  rigid  time  schedule  and 
keep  up  with  the  balance  of  the  cases  (approximately  58-60%  civil).  Thus, 
by  the  Court's  self-imposed  and  Judicial  Conference-imposed  expediting  man- 
dates the  general  backlog  at  least  of  civil  cases  will  be  more  than  that  proj- 
ected above  (see  Table  20). 

THEEE-JtTDGE  COTJRT  CASES 

In  addition  to  the  growing  increase  in  the  caseload  of  the  Court  of  Appeals 
itself,  three-judge  court  cases  are  a  substantial  part  of  the  activities  of  Active 
Circuit  Judges.  The  extent  to  which  this  is  such  a  burden  is  shown  below 
which  reflects  the  number  of  three-judge  courts  constituted  by  me  in  the  short 
period  that  I  have  been  Chief  Judge  (since  July  17,  1967).  They  total  512  and 
as  of  February  16,  1971  294  were  pending.  The  breakdown  is  shown  by  dis- 
tricts and  states. 

TABLE  21.— TOTAL  DESIGNATED  3-JUDGE  CASES  SINCE  JULY  17,  1967  TO  FEBRUARY  16,  1972 


State 


Northern 


Districts 


Middle       Southern 


Eastern 


Western 


Total 


Alabama... 

Florida 

Georgia 

Louisiana.. 
Mississippi. 
Texas 


16 

30 

9 

29 

39 

50 

78 

5 

8 

22  .... 

36 

41  .... 

27 

67 
"2 


23 
'30" 


55 
118 
91 
90 
58 
100 


Total  designa 
1967 

ted  since  July  17, 

512 

TABLE  22.-PENDING  3-JUD6E  CASES 

Districts 

State 

Northern           Middle       Southern 

Eastern 

Western 

Total 

Alabama... 

Florida 

Georgia 

Louisiana.. 
Mississippi. 
Texas 


5 
11 
53 


Total  pending  as  of  February  16, 1972. 


11 
24 


16 

15 

2 


7 

18 

9 


16 
18 


52       18 

"2. "ly 


28 
44 
64 
70 
27 
61 


294 


The  workload  on  Active  Judges  (Senior  Judges  are  available  for  only  a  few 
of  these  cases)  is  shown  by  Table  23  which  has  been  updated  to  February  10, 
1972.  This  shows  the  pending  cases  which  each  of  the  Judges  listed  now  has 
responsibility  for  as  the  presiding  member  of  the  three-judge  panel. 
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Table  23. — Pending  three-judge  courts  by  judges  as  of  February  10,  1972 

Case  load  per  circuit  judge: 

Alabama :  Louisiana : 

Rives 16                    Wisdom 36 

Gewin 5    •                Ainsworth 34 

Godbold 7  Mississippi: 

Florida:  Coleman 13 

Jones 1                    Clark 14 

Dyer 11  Texas: 

Simpson 19                    Brown 8 

Roney 13                    Thornberry 14 

Georgia:  Goldberg 19 

Tuttle 9                    Ingraham 20 

BeU 27 

Morgan 28 

IMPACT  OF  PRIOEITIES  ON  BACKLOG 

Priorities  have  been  fixed  by  the  Court  (many  controlled  by  statutes)  cover- 
ing 24  identifiable  categories,  the  bottom  one  of  which  is  "regular  non-prefer- 
ence civil  appeals"  which  are  processed  for  decision  or  hearing  in  accordance 
with  the  "first-in — first-out  rule".  An  actual  analysis  of  the  docket  for  FY  1971 
(Table  24)  shows  the  total  number  of  preference  cases.  These  comprise  51.8% 
of  the  entire  actual  docket. 

Table  24. — Fiscal  year  1971  filings  by  established  priorities 

Criminal  appeals 544 

1.  Criminal  Appeals  (Rule  45(b)  FRAP) 

2.  Appeals  from  orders  refusing  or  imposing  conditions  of  release 

3.  Difficult  or  widely  publicized  trials 

5.  Organized  Crime  Control  Act 

6.  Selective  Service  Criminal  Cases 

Habeas  corpus  and  section  2255  appeals  (Item  4) 411 

Interlocutory  appeals  (Item  9) 11 

National  Labor  Relations  Board  (Item  10) 106 

Other  agency  review 30 

12.  Immigration  &  Naturalization  Appeals 

15.  Administrative  Orders,  Review  Act  of  1966 
17.  Federal  Trade  Commission  Act 

Mandamus,  prohibition,  etc.  (Item  7) 32 

Certain  Federal  questions 66 

11.  Social  Security  Appeals,  25 

13.  Railroad  Unemployment  Ins.  Act,  7 

14.  Norris-LaGuardia  Act,  21 

16.  Clayton  Antitrust  Act,  13 

Total  preference  cases 1,  200 

Total  filings  fiscal  year  1971 2,  316 

Percentage  of  docket  requiring  preference 51.  8 

The  disturbing  thing  is  how  important  the  so-called  non-preference  cases  are 
or  can  be.  These  would  include  on  a  first-in — first-out  basis :  Civil  Rights,  U.S. 
Civil  not  include  in  priority  list.  Federal  Questions  not  included  in  priority 
list.  Tax  Cases,  Bankruptcy,  Admiralty,  and  Diversity. 

When  backlogs  develop,  priorities  can  mean  almost  a  complete  exclusion  of  a 
case  or  cases.  On  the  expectation  that  110  opinions  per  Active  Judge  is  the 
maximum  output  (unless  significant  help  is  afforded  immediately),  the  proj- 
ected backlog  on  the  projected  input  will  be : 
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TABLE  25.— PROJECTED  BACKLOG  WITH  OR  WITHOUT  SCREENING  ON  BASIS  OF  110  OPINIONS 

PER  ACTIVE  JUDGE 

(Excluding  school  cases  or  opinions  in  administrative  matters] 


1972 


Fiscal  year 


1973 


1974 


1975 


On  basis  of  110  opinions  per  active  judge: 

(a)  Ready  cases  remaining  for  hearing  or  submission _ 1,764  2,064  2,525           3,171 

(b)  Less:  Maximum  110  cases  (opinions)  per  15  active  judges.. 1,650  1,650  1,650           1,650 

(c)  Backlog  of  ready  cases 114  414  875 


1,521 


The  following  table  ^  illustrates  how  priorities  work  to  cut  off  cases  entirely 
once  the  maximum  output  of  the  Judges  is  reached. 

TABLE  26.— FISCAL  YEAR  IMPACT  OF  PRIORITIES  ON  BACKLOG 


1972 


Cases 


Cumu- 
lative 
total 


1973 


Cases 


Cumu- 
lative 
total 


1974 


Cases 


Cumu- 
lative 
total 


1975 


Cases 


Cumu- 
lative 
total 


Direct  criminal 429 

Habeas  corpus 277 

2255. 91 

Social  Security 14 

Civil  rights 92 

U.S.  civil. 122 

Other  agency ._ 16 

Federal  question 309 

Tax. 99 

Bankruptcy 26 

National  Labor  Relations 

Board . 62 

Admiralty 14 

Diversity 213 


706 

797 

811 

903 

1,025 

1,041 

1,350 

1,449 

1,475 


1,537 
1,551 
1,764 


474 
306 
101 

16 
101 
134 

19 
341 
109 

29 

68 

16 

236 


780 

881 

897 

998 

1,132 

1,151 

1,492 

1,601 

1,630 

1,698 
1,714 
1,950 


513 
332 
109 

17 
109 
146 

20 
370 
118 

32 

74 

17 

255 


845 
954 
971 
1,080 
1,226 
1,246 
1,616 
1, 
1, 


734 
766 


1,840 
1,857 
2,111 


558 
360 
120 

18 
119 
158 

22 
403 
129 

34 

78 

18 

279 


918 
1,038 
1,056 
1,175 
1,333 
1,355 
1,758 
1,887 
1,921 


1,999 
2,017 
2,296 


Maximum  cases  which 

can  be  calendared 

^    .    .  , .        .     ,  for  screening  or 

Opinions  per  active  judge:  oral  argument 

100X15 1,500 

105X15 1,575 

110X15 1,650 

115X15 1,725 


Thus,  on  the  illustrative  listing  of  priorities  (see  Note  6)  the  line  drawn 
across  the  columns  shows  that  in  FY  1973  all  NLRB,  Admiralty  and  Diversity 
cases  will  be  excluded.  In  FY  1974,  priorities  will  exclude  all  Tax,  Bankruptcy, 
NLRB,  Admiralty  and  Diversity  cases.  And  in  FY  1975  it  will  exclude  a  major 
portion  of  non-priority  federal  question  cases  and  all  Tax,  Bankruptcy,  NLRB, 
Admiralty  and  Diversity  cases.  What  is  worse,  with  the  operation  of  the  prior- 
ities, some  or  all  of  these  cases  may  never  be  reached,  because  while  they 
would  go  over  to  the  succeeding  year  to  be  calendared  on  the  first  come,  first 
out  basis,  some  or  all  could  be  "frozen  out"  in  the  succeeding  year  as  the 
51.4%  of  priority  cases  in  themselves  exceed  the  total  maximum  Judge  output 
(1650  cases). 

THE  WORKLOAD  AHEAD  DEMANDS  IMMEDIATE  RELIEF 

Although  we  again  emphasize  that  we  cannot  hope  to  cope  completely  with 
these  projected  explosive  increases,  the  magnitude  of  the  problem  is  well  illus- 
trated by  App.  J  which  shows  the  projected  workload  per  Active  Judge  (on 
the  basis  of  60%  Summary  II's)  in  terms  of  opinion  writing  and  participation 
as  a  panel  member  in  Summary  II  cases,  those  orally  argued  and  Administra- 


"  Special   Note  :   The  table  was  worked  up  for  the  Court's  use  as  an  illustration   and 
does  not  list  the  categories  in  the  correct  order  of  priority. 
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tive  and  School  Cases.  Assuming  no  backlog  the  workload  pe  rJudge  runs  from 
^77,  FY  1972  to  653,  FY  1975.  Acknowledging  that  we  cannot  hope  to  cope 
with  all  of  the  increase  year  by  year  the  Court  does  wish  to  increase  its  out- 
put to  the  maximum  extent  of  human  physical  resources  and  the  creditable 
performance  of  just  and  fair  dispositions. 

TO  MINIMIZE  BACKLOGS  HELP  18  NEEDED  NOW 

We  must  find  ways  by  which,  without  sacrifice  of  quality  and  no  possible  ab- 
dication of  independent,  judicial  responsibility,  the  Judges'  output  can  be 
markedly  increased.  Our  own  experience  indicates  that  the  most  likely  source 
of  expansion  of  increased  productivity  will  come  through  intensified  screening, 
and  increased  effectiveness  of  Summary  II's  without  oral  argument.  This  can 
only  happen  by  the  availability  and  full  utilization  of  adequate  supporting 
staffs,  both  legal  and  secretarial,  to  the  Judges  and  to  the  Court  as  a  whole  in 
the  performance  of  judicial  responsibilities. 

PERSONNEL  BEQUESTED  FOB  JUDGE'S  STAFF 

As  shown  in  the  excerpt  from  the  Judicial  Conference  Report  (see  page  83) 
Part  (a)  covers  increase  in  the  Judge's  staff  to  provide  an  additional  secre- 
tary, law  clerk  and  clerical  assistant  for  each  active  Circuit  Judge  (with  some 
additions  for  the  Chief  Judge).  Although  these  approved  positions  depend  only 
on  funding  and  no  substantive  legislation  is  required  or  proposed  we  mention 
these  because  of  the  responsibility  which  the  Senate  Committee  on  the  Judici- 
ary has  in  assuring  that  there  is  not  a  near  breakdown  in  the  Fifth  Circuit. 
All  recognize  the  working  necessity  of  the  Congress  acting  through  its  commit- 
tees. But  the  urgent  seriousness  of  our  plight  transcends  the  technical  confines 
of  committee  structures.  No  committee  is  in  a  better  position,  nor  it  seems  to 
us  has  a  greater  obligation,  to  sound  this  sense  of  urgency  to  the  Senate  Com- 
mittee on  Appropriations,  to  the  Senate  and  the  Congress  than  this  distin- 
guished Subcommittee  dedicated  to  improvement  in  judicial  machinery.  Cer- 
tainly "improvement"  encompasses  action  to  prevent  a  breakdown  or  failure  in 
the  machinery. 

PEBSONNEL  FOB  SEBVING  THE  WHOLE  COURT 

This  is  covered  in  Part  (b)  and  calls  for  the  following: 

Total 

(1)  Chief  staflF  attorney 1 

(2)  Additional  staff  attorneys  (5) 8 

(3)  Secretaries  for  staff  law  clerk's  office  (3) 4 

(1)  Chief  Staff  Attorney. 

(2)  Five  additional  Staff  Attorneys:'^  This  project  contemplates  the 
establishment  within  the  Court's  structure  of  a  Staff  Attorney's  office.  It  is  es- 
sential, we  think,  to  get  away  from  the  concept  of  either  pro  se  clerks  or  law 
clerks  to  the  Court.  The  prestige  of  these  people  needs  to  be  enhanced.  Each  of 
the  Staff  Attorneys  should  be  a  mature  person  compensated  in  the  range  of 
$15,000.  The  Chief  Staff  Attorney  should  have  maturity,  exceptional  manage- 
rial professional  attainments  and  supervisory  ability.  Compensation  should  be 
in  the  range  of  $25,000-$30,000. 

In  our  screening  procedure  we  have  used  the  present  3  pro  se  clerks  (at- 
tached to  the  Clerk's  office)  very  effectively  in  the  handling  of  pro  se  matters, 
certificates  of  probable  cause  and  in  forma  pauperis  applications,  habeas,  §2255 
cases,  and  in  direct  criminal  appeals.  This  has  demonstrated  that  staff  clerks 
are  a  most  effective  tool.  They  should  be  asssigned  to  the  Court  as  an  institu- 
tion where  they  can  work  closely  together  under  competent  supervision.  But 
they  need  to  be  adequate  in  number  and  receive  compensation  which  will  at- 
tract the  persons  having  the  required  professional  resources. 

The  pressure  for  expediting  criminal  appeals  discussed  above  offers  both  the 
most  immediate  need  and  opportunity  to  exploit  fully  the  professional  talents 
of  such   a  group.   Under   the  Court's   commitment  to   dispose  of   these   cases 


'  To  meet  the  ever-growing  docket  we  have  been  afforded  three  so-called  pro  se  clerks 
who  are  lawyers  attached  to  the  Clerk's  office.  The  five  requested  in  this  project  are  In 
addition  so  that  as  the  table  shows,  there  would  be  a  total  of  8  Staff  Attorneys. 
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within  6  months  (not  an  average,  but  in  fact  in  6  months)  and  a  pledge  by 
the  Judges  to  dispose  of  the  opinions  within  one-half  the  ordinary  time,  it  will 
be  essential  that  every  criminal  case  (direct  and  post-conviction)  be  carefully 
analyzed  in  advance  of  submission  to  the  Judge  and  his  staff  by  the  Staff  At- 
torneys. This  would  most  often  take  the  form  of  legal  research  leading  to  a 
memorandum  for  use  by  the  Judges  in  drafting  opinions.  In  the  screening 
process  the  Judge  would  then  be  able  to  determine  readily  whether  it  should 
be  classed  for  oral  argument  (Class  III  or  IV)  or  disposed  of  as  Summary  II. 
On  studying  the  record  and  briefs,  the  Judge  would  have  the  Staff  Attorney 
for  ready  consultation.  In  the  meantime,  this  would  free  the  Judges'  own  staff 
of  law  clerks  (presently  2  and  3  as  now  requested  in  the  pending  budget)  for 
memoranda  in  advance  of  oral  argument  in  the  cases  classed  III  and  IV  and 
the  preparation  of  drafts  in  the  cases  heard  on  oral  argument  and  assigned  to 
that  Judge  for  opinion-writing. 

It  is  certain  as  anything  can  be  that  unless  the  nation  is  prepared  to  accept 
the  prospect  of  scandalous  backlogs  under  the  present  system  of  appeal  as  a 
matter  of  right  in  every  federal  case  the  system  is  going  to  break  down.  The 
hope  is  to  learn  how  to  employ  and  effectively  use  paralegals  under  competent 
direct  supervision  which  does  not  infringe  upon  the  Judges'  inescapable  sole 
responsibility  and  judicial  independence.  Staff  Attorneys  of  a  high  professional 
order  are  an  answer,  an  answer  which  needs  to  be  fully  exploited. 

The  Fifth  Circuit  has  a  need  for  this  help  that  is  critical.  The  Fifth  Circuit 
has  proved  that  it  can  innovate  and  make  new  ideas  work.  The  Court  is  confi- 
dent that  it  can  make  this  idea  work,  and  without  such  assistance  we  are  cer- 
tainly headed  for  serious  trouble. 

(3)  Secretaries  for  Staff  Law  Clerk's  Office:  This  is  a  perfectly  obvious 
request  to  enable  these  professionals  to  perform  professional  duties  without 
subjecting  them  to  the  tedious  and  wasteful  operations  of  being  their  own  typ- 
ists. As  described  above  it  is  essential  that  the  flow  of  the  cases  move  without 
delay  and  in  a  way  by  which  the  preliminary  analysis,  recommendation,  pro- 
posed drafts,  etc.  of  the  Staff  Attorneys  can  be  effectively  employed  by  the 
Judge.  This  means  a  tremendous  amount  of  stenography.  But  stenography  is 
cheaper  than  backlogs. 

We,  therefore,  earnestly  assert  that  each  of  the  positions  in  Subpart  (b)  are 
needed  and  can  be  effectively  employed,  and  will  enable  the  Court  to  continue 
increased  output. 

Of  course,  there  would  be  added  costs  for  such  things  as  furniture,  fixtures, 
supplies.  Undoubtedly  the  Administrative  Office  is  in  the  best  position  to  give 
estimates  on  this. 

But  on  the  estimate  of  the  new  added  costs  of  $129,000  above  and  adding  a 
liberal  25%  overhead  the  aggregate  of  the  estimated  $161,000  is  small  indeed. 
It  is  small  in  terms  of  what  can  be  accomplished,  more  so,  in  what  can  be 
avoided — backlogs  and  breakdowns,  complete  or  partial — and  small  in  contrast 
to  costs  incurred  for  additional  judgeships. 

PROBABLE  COSTS  FOR  LEGAL  ASSISTANTS  TO  COURT 

Although  the  Judicial  Conference  Budget  Report  states  the  estimated  cost  at 
$208,000,  the  direct  costs  stated  in  round  numbers  would  appear  to  be  as  fol- 
lows: 


Chief  staff  Attorney 

Staff  Attorneys: 

Five  additional 

Three  present  pro  se 

Secretaries: 

Three  additional 

One  clerk's  office... ! 

Subtotal 

Total  present  and  new 176,  700 


Present  clerk's 
payroll 

New 

commitment 

$30, 000 

75,000 

$39, 000 

24,  000 

8,700 

47,  700 

129,000 
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The  Congress  is  fully  Informed  as  to  the  Initial  costs  of  each  new  Judgeship. 
High  as  are  these  initial  costs  there  is  a  recurring  annual  expense  for  the  sup- 
port of  the  Judge,  his  office  and  his  staff.  On  the  conservative  estimate  that  3 
additional  judgeships  would  be  needed  to  handle  these  projected  increases  the 
annual  cost  would  be  not  less  than  : 

Three  judges $127,  500 

Six  law  clerks 78,  000 

Three  secretaries 36,  000 

Total 241,500 

If  additional  personnel  part  (a)  is  funded: 

Three  law  clerks 40,  000 

Three  secretaries 33,  000 

Subtotal 73,  000 

Total 314,  500 

PEOPOSED  STAFF  LEGAL  ASSISTANTS  TO  COUBT  OF  APPEALS  FUENISHES  EXPERIENCE 

FOE  NATIONWIDE  ADAPTATION 

Although  as  approved  by  the  Judicial  Conference  and  as  covered  in  the  pro- 
posed substantive  legislation  this  is  for  the  Fifth  Circuit  alone,  the  Fifth  Cir- 
cuit will  not  be  the  lone  gainer.  Circuit  realignments  are  bound  to  come.  The 
simple  statistics,  Circuit  and  nationwide,  show  that  unless  the  system  is  to 
break  down  of  its  sheer  weight  in  the  proliferation  of  new  Circuits  some  very 
drastic  and  novel  changes  must  be  made.  The  most  likely  solution  is  bound  to 
be  in  the  form  of  additional  supporting  personnel  composed  of  highly  trained, 
adequately  compensated  professionals  with  sufficient  administrative  and  secre- 
tarial support. 

What  the  Fifth  Circuit  will  learn  in  the  use  of  this  organized  staff  of  Legal 
Assistants  to  the  Court  will  be  of  great  value  to  other  Circuits,  no  matter  how 
realigned.  The  characteristic  of  the  handling  of  the  juducial  machinery  is  that 
we  always  wait  until  the  crisis  is  at  hand  and  chaos  is  approching.  Facing  the 
staggering  prospect  of  38,875  appeals  in  all  the  Courts  of  Appeals  in  FY  1981 
(see  Tables  1  and  18)  and  the  equally  staggering  prospect  of  35  additional 
Courts  of  Appeals  if  the  structure  is  to  be  simply  the  traditional  one  of  a  9- 
Judge  Court  (see  page  28),  it  is  the  part  of  good  sense  and  good  management 
to  explore  for  new  methods  and  then  exploit  them  fully  in  practice  to  deter- 
mine their  strength  and  weaknesses  for  use  or  adaptation  by  others.  No  longer 
is  the  Fifth  Circuit  the  sole  source  of  concern.  Now  there  are  a  number  of 
Courts  of  Appeals  facing  problems  equally  acute  and  nearly  all  of  them  trans- 
late in  terms  of  increased  input  and  the  need  for  increased  output. 

CIBCUIT  EEALI6NMENTS  MUST  COME 

Unless  they  are  to  be  repeated  every  five  or  ten  years  Circuit  realignment 
must  be  done  after  an  intelligent  inquiry  in  depth.  The  Commission  charged 
with  the  responsibilities  under  S.  J.  Res.  122  can  supply  that  intelligent  direc- 
tion and  recommendation  for  subsequent  congressional  action.  In  the  mean- 
time, the  Fifth  Circuit,  restricted  as  it  is  under  the  statute  to  a  Court  of 
fifteen  active  Judges,  but  still,  vdth  the  sole  responsibility  for  the  whole  of  the 
Circuit,  faces  demonstrable  burdens  which  it  cannot  meet  in  full.  Until  Circuit 
realignment  is  an  accomplished  fact  and  necessary  judgepower  is  afforded  and 
deployed  by  Congressional  action  the  Court  is  faced  for  FY  1973-75  with  a 
real  emergency.  It  must  have  help.  It  must  have  help  now. 


Statement  and  Resolution,  Judicial  Council,  Fifth  Ciecuit 

The  Fifth  Circuit  along  with  other  circuits  is  faced  with  awesome  prospects. 
In  1960  the  case  filings  were  584.  In  FY  1971,  the  year  just  closed,  they  were 
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2077.  In  the  first  quarter  of  the  current  year  1972  filings  have  gone  up  another 
25%  for  a  projected  numerical  increase  of  519  to  make  a  total  of  2596. 

The  situation  is  grave.  By  separate  resolution  we  have  endorsed  vpithout  res- 
ervation HR  7378  for  circuit  realignment.  But  even  with  early  enactment  of 
the  bill,  the  appointment  of  the  Commission,  the  comprehensive  investigation 
contemplated,  the  making  of  its  report  and  action  thereon  by  the  Congress,  the 
time  would,  in  our  opinion,  run  a  minimum  of  two  years.  Considering  that 
almost  every  conceivable  realignment  of  the  states  comprising  the  Fifth  Circuit 
will  call  for  added  Judgeships,  the  time  would  in  all  likelihood  stretch  into  at 
least  a  third  year  through  FY  1975. 

In  that  inerim  things  would  become  critical,  for  on  the  most  conservative 
projections  in  the  next  three  years,  filings  will  increase  to  2794,  2990,  and  3188 
(FY  1973-75)  to  produce  cumulative  backlogs  of  714  in  FY  1973,  1325  in  FY 
1974,  and  2121  in  FY  1975.  As  a  result,  this  Circuit  will  be  virtually  unable  to 
handle  any  cases  other  than  those  falling  within  categories  of  cases  which 
Congress  has  invested  with  a  priority  status. 

The  Council  therefore  directs  the  Chief  Judge  to  bring  this  to  the  attention 
of  the  Judicial  Conference  of  the  United  States  at  the  October  1971  meeting 
with  the  request  that  the  Conference  and  its  Committees  communicate  the 
Fifth  Circuit's  sense  of  the  urgency  of  the  situation  to  all  those  in  a  position 
of  responsibility  in  the  Executive  and  Legislative  Branches. 

Attest : 

Edwaed  W.  Wadswobth, 
Clerk,  U.S.  Court  of  Appeals  for  the  Fifth  Circuit. 

The  following  motion  was  moved  by  Judge  Wisdom,  seconded  by  Judge  Ain- 
sworth,  and  unanimously  adopted  : 

The  number  of  appeals  in  federal  courts  have  increased  to  the  point  where 
under  the  existing  circuit  system  the  federal  administration  of  justice  is  in 
danger  of  breaking  down  from  the  overload.  All  filings  increased  from  3,889  in 
F.Y.  1960  to  10,748  in  F.Y.  1970,  and  for  1980  filings  of  34,881  are  projected.  In 
the  Fifth  Circuit,  appeals  increased  from  577  in  1960  to  2,077  in  1971  to  2596 
(projected)  for  this  year.  The  most  conservative  arithemetic  projections  dis- 
close that  by  F.Y.  1973  this  Circuit  will  be  virtually  unable  to  handle  any 
cases  other  than  those  falling  within  categories  of  cases  which  Congress  has 
invested  with  a  priority  status. 

Despite  this  imbalance  in  the  system,  there  has  been  no  realignment  of  the 
circuits  in  over  eighty  years  except  for  the  establishment  of  the  Tenth  Circuit. 

The  Administrative  Office,  after  a  careful  survey  of  all  the  circuits,  con- 
cluded that  for  this  court  to  continue  functioning  effectively  seven  judges 
should  be  added  to  the  court. 

This  Judicial  Council  holds  strongly  to  its  prior  formal  determination  that 
to  increase  the  number  of  its  judges  beyond  fifteen  would  diminish  the  quality 
of  justice  in  this  Circuit  and  the  effectiveness  of  this  Court  to  function  as  an 
institutionalized  federal  appellate  court. 

The  Congress  now  has  before  it  H.R.  7378  to  establish  a  Commission  on 
Revision  of  the  Judicial  Circuits  of  the  United  States. 

Be  it  resolved  therefore.  That  the  Judicial  Council  of  the  Court  of  Appeals 
for  the  Fifth  Circuit,  without  any  reservations,  endorses  H.R.  7378  as  an  indis- 
pensable first  step  toward  improvement  in  the  federal  circuit  court  system.  To 
remove  any  doubt  as  to  the  Commission's  authority,  the  Council  recommends 
that  the  bill  be  amended  so  that  it  will  state  explicitly  that  the  Commission 
may  recommend,  where  needed,  the  appointment  of  additional  judges  along 
with  the  geographical  reorganization  of  the  circuits. 

Attest : 

Edwakd  W.  Wadswobth, 

Clerk. 
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PERCENTAGE 


INCREASE  IN  CIVIL  AND  CRIMINAL  TRIALS  AND 

YEAR  1961-69 


INCREASE  IN  APPEALS— FIFTH  CIRCUIT  FISCAL 


Number 

■of 

Total  civil 

judgesh 

ips 

and 

Total 

criminal 

Civil 

Civil 

Criminal 

Criminal 

Fiscal  year 

Circuit 

District 

trials 

appeals  filed 

trials 

appeals 

trials 

appeals 

1961 

7 

33 

1,770 

512 

1,159 

408 

611 

104 

1962... 

9 

45 

1,975 

529 

1,328 

422 

647 

107 

1963. 

9 

4b 

2,227 

679 

1,463 

528 

764 

151 

1964.. 

9 

4b 

2,154 

818 

1,418 

687 

736 

131 

1965 

9 

4b 

2,292 

879 

1,596 

702 

696 

177 

1966 

9 

4b 

2,478 

873 

1,669 

664 

809 

209 

1967.. 

13 

b8 

2,703 

949 

1,869 

703 

834 

246 

1968 

13 

b8 

2,960 

1,159 

2,034 

820 

926 

339 

1969 

15 

b8 

3,162 

1,372 

2,257 

1,049 

905 

323 

Percent  change  1969 

over  1961.- __ 

114.3 

75.8 

78.6 

168.0 

94.7 

157.1 

48.1 

210.6 

Note.— Beginning  with  1962  the  number  of  appeals  in  each  year  under  each  category  have  been  reduced  by  the  number 
disposed  of  by  consolidation. 

Source:  1970  Shafroth  Survey. 
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Administrative  Office  of  the  U.S.  Courts, 

Washington,  D.C.,  February  7,  1972. 
Hon.  Spiro  T.  Agnew, 
President,  U.S.  Senate, 
Washington,  B.C. 

Dear  Mr.  President  :  Pursuant  to  an  action  of  the  Judicial  Conference  of 
the  United  States,  taken  at  its  meeting  on  October  28  and  29,  1971,  authorizing 
its  Committee  on  the  Budget  to  suggest  appropriate  legislation  on  the  subject 
of  providing  for  legal  assistants  in  the  Courts  of  Appeals  of  the  United  States, 
the  attached  draft  bill  as  approved  by  that  Committee  is  transmitted  herewith 
for  appropriate  referral  and  the  consideration  of  the  92nd  Congress. 

The  purpose  of  the  draft  bill  is  to  enable  the  Judicial  Conference  to  author- 
ize Courts  of  Appeals  to  appoint  legal  assistants  to  the  court  who  would  have 
sufficient  professional  experience  and  legal  background  to  qualify  such  attor- 
neys to  perform  the  function  of  making  the  preliminary  examination  of  all 
matters  filed  with  the  court ;  identify  the  issues  raised ;  distinguish  these  sub- 
stantial issues  requiring  more  extended  review  by  the  court  from  insubstantial 
cases  requiring  less  deliberation;  .settling  preliminary  procedural  matters  inci- 
dent to  appeals  which  now  divert  the  time  of  judges  away  from  their  substan- 
tial tasks;  and  otherwise  performing  screening  procedures  necessary  to 
expedite  the  task  of  the  judges  in  reaching  the  substance  of  the  matters  pre- 
sented to  the  court. 

It  is  anticipated  that  such  legal  assistants  would  receive  salaries  commen- 
surate with  the  high  demands  of  their  legal  duties  and  with  the  experience 
and  scholastic  qualifications  which  would  be  imposed.  Such  officers  would  per- 
form these  screening  services  for  the  entire  court  and  are  to  be  distinguished 
from  law  clerks  who  are  on  the  personal  staff  of  individual  judges.  The  latter 
are  usually  newly  graduated  law  students  without  prior  experience  in  law 
practice  who  spend  a  brief  tenure,  usually  a  year,  with  the  individual  judge  to 
perform  research.  Legal  assistants,  on  the  other  hand,  would  be  permanent 
staff  attorneys  to  the  entire  court  with  higher  qualification  standards  neces- 
sary to  the  duties  which  they  would  perform. 

The  necessity  of  appointing  staff  attorneys  as  legal  assistants  to  the  court  is 
evidence  in  large  measure  by  the  magnitude  of  judicial  business  faced  by  the 
courts  of  appeals,  especially  those  with  the  highest  volume  of  filings.  Overall 
since  1961,  the  appeal  filings  in  the  eleven  judicial  circuits  have  increased  by 
204%.  The  volume  since  1968  alone  has  increased  51%.  Though  the  disposi- 
tional rate  of  the  courts  has  been  constant,  the  overall  increase  in  the  pending 
caseload  is  289%  greater  than  fiscal  year  1961. 

The  request  for  the  assistance  of  staff  attorneys  to  perform  the  function  of 
preliminary  processing  of  matters  filed  with  the  court  originated  with  the 
Chief  Judge  of  the  Court  of  Appeals  for  the  Fifth  Circuit.  That  court  has 
ranked  first  in  filings  among  the  eleven  judicial  circuits  and  covers  a  vast  geo- 
graphical territory  from  Texas  to  Florida.  The  Fifth  Circuit  first  demonstrated 
to  the  Conference  an  urgent  need  for  legal  assistants  to  this  court  who  could 
handle  the  preliminary  processing  of  matters  submitted  to  the  court  and  reduce 
the  valuable  time  of  its  15  active  and  4  senior  judges  which  can  be  more 
wisely  deployed  in  deciding  the  merits  of  the  litigation  before  them. 

It  might  be  noted  that  under  the  provisions  of  this  draft  bill,  prior  approval 
of  the  Judicial  Conference  is  required  before  any  such  position  of  judicial 
assistant  is  established.  (We  would  anticipate  their  limited  use  at  this  time 
only  in  courts  of  appeals  having  the  greatest  case  volume.)  The  legal  assist- 
ants will  be  appointed  by  and  be  removable  by  the  court  itself.  Under  the  pro- 
visions of  Section  604(a)(5),  the  Director  of  the  Administrative  Office  would 
set  the  salaries  and  qualifications  of  these  employees  with  the  approval  of  the 
Judicial  Conference.  The  exact  range  of  salaries  would  presumably  be  a  sub- 
ject of  a  reference  in  the  Judicial  Appropriation  Act. 
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It  seems  clear  without  express  mention  that  these  new  oflScers  could  be  sub- 
ject to  the  usual  benefits  of  federal  employment  such  as  retirement,  health  and 
life  insurance  benefits,  and  the  like  as  well  as  specific  provisions  dealing  with 
salaries  administratively  fixed  (see  5  U.S.C.  5307). 

Representatives  of  this  otfice  will  be  pleased  to  provide  additional  informa- 
tion that  is  necessary. 
Sincerely, 

Rowland  F.  Kibks,  Director. 

A  BILL  To  provide  for  the  appointment  of  legal  assistants  in  the  Courts  of  Appeals  of 

the  United  States 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  Chapter  47  of  title  28,  United 
States  Code,  is  amended  by  adding  the  following  new  section : 

"§714.  Legal  assistants. 

"(a)  A  court  of  appeals  may  appoint  necessary  legal  assistants  to  positions 
authorized  by  the  Judicial  Conference  of  the  United  States  who  shall  be  sub- 
ject to  removal  by  the  court.  Such  legal  assistants  shall  perform  such  duties 
as  the  court  shall  determine  involving  the  preliminary  processing  of  matters 
filed  in  such  court. 

"(b)  The  compensation  of  legal  assistants  shall  be  fixed  pursuant  to  section 
604(a)  (5)  of  this  title,  and  the  approval  of  the  Judicial  Conference  of  the 
United  States  shall  be  required  prior  to  the  establishment  of  each  such  posi- 
tion." 

Sec.  2.  The  analysis  of  Chapter  47  is  amended  by  adding  immediately  follow- 
ing, "713.  Criers,  bailiffs  and  messengers."  the  following  new  material : 

"714.  Legal  assistants." 

PROJECTED  WORKLOAD  PER  ACTIVE  JUDGE  ON  BASIS  OF  60  PERCENT  SUMMARY  11 's,  FISCAL  YEAR  1972-75 

1972       1973       1749       1975 

I.  Summary  calendared  cases: 

(a)  Opinions  or  dispositions  as  initiating  judge 

(b)  Participations  in  opinions  or  dispositions  of  other  panel  members.. , 

(c)  Subtotal  summary  calendared  cases 

II.  Orally  argued  cases: 

(a)  Opinion  or  disposition  as  writing  judge 

(b)  Participations  in  opinions  or  dispositions  of  other  panel  members... 

(c)  Subtotal  oral  argument  cases 

III.  School  cases: 

(a)  Opinion  or  disposition  as  writing  judge 

(b)  Participations  in  opinions  or  dispositions  of  other  panel  members... 

(c)  Subtotal  school  cases 

IV.  Total  opinions... 

V.  Total  participations 

VI.  Total  opinions  or  participations 

VII.  Administrtive-interim  matters 

VIII.  Total  matters  participated  in  per  judge 477 

IX.  Weeks  of  court  at  20  cases  per  week 7 

78-988  0—72 6 


71 
142 

78 
156 

84 
168 

92 
184 

213 

234 

252 

276 

47 
94 

52 
104 

53 
112 

61 
122 

141 

156 

168 

183 

10 
20 

11 
22 

12 
24 

13 
26 

30 

33 

36 

39 

128 

141 

152 

166 

256 

282 

304 

332 

384 

423 
110 

456 
130 

498 

93 

155 

477 

533 

586 

653 
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Supplement  Statement  of  John  R.  Brown,  Chief  Judge,  U.S.  Court 
OF  Appeals,  Fifth  Circuit,  Houston.  Tex. 

Significant  figures  (based  on  three-fourths  of  fiscal  year  1972) 

(1)  New  filings  (percent) +19.  7 

(2)  Summary  II's: 

Cases +1,029 

Percent +57.  8 

Equivalent  (86  weeks) i  17 

(3)  1972  performance  (cases) : 

Standing  panel 241 

Regular  calendar 447 

Summary  IPs 1,  029 

Total 1,  717 

Equivalent : 

86at20 1  17 

68  at  25 1  14 

Cases  closed: 

First  three-fourths 2,  007 

Percent +30.  6 

(4)  Opinions  (cases) : 

Fiscal  year  1971 1,661 

Fiscal  year  1972 1,  922 

Percent 15.  7 

1  Per  active  judge. 

Per  curiam 
Rule  21  (percent)  Signed 

Summary  II 35.4  45.1  19.3 

Regular 15.4  32.5  52.0 

Total 27.1  39.9  33.0 


(5)  PROJECTIONS  FISCAL  YEAR  1973-75  REVISED  DOWNWARD  (APPROXIMATELY  100)  FROM  TABLE  1  (PAGE  14) 

Fiscal  year  Table  1         Mar.  31, 1972 

1972.. 

1973 

1974 

1975 


2,5% 

2,486 

2,794 

2,675 

2,990 

2,863 

3,188 

3,052 

(6)  PROJECTIONS  ADDITIONAL  DISTRICT  JUDGESHIPS 

By  1975 

By  1980 

Fifth  Circuit.. 

+28  .__. 
+50 

Nation  I 

+130 

1  Administrative  Office  estimate. 
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NUMERICAL  AND  PERCENTAGE  MAKEUP  OF  DOCKET  BY  STATES,  FISCAL  YEAR  1970  AND  1971,  AND  PROJECTION 

FOR  FISCAL  YEAR  1972 


Fiscal  year  1970 

Fiscal  yea 

rl971 

Fiscal  year 

19721 

Number 

Percent 

Number 

Percent 

Number 

Percent 

TpVQC                                                                                      _       

492 

28.1 

25.4 

15.1 

15.1 

9.3 

6.5 

0.5 

596 
502 
316 
300 
181 
135 
7 

29.2 

24.6 

15.6 

14.8 

8.9 

6.6 

0.3 

726 

612 
388 
368 
221 
164 
7 

29.2 

443 

24.6 

264 

15.6 

264 

14.8 

162 

8.9 

114 

5.6 

Canal  Zone  and  Federal  Power  Commission 

9 

0.3 

Total                         

1,748 

100.0 

2,037 

100.0 

2,486 

100.0 

Projected  on  fiscal  year  1971  percentage  basis  and  estimated  2,486  appeals  in  fiscal  year  1972. 

SECTION  1-CLASSIFICATION  BREAKDOWN  IN  NUMBERS  AND  PERCENTAGES 


Fiscal  year  1969  Fiscal  year  1970  Fiscal  year  1971 


Fiscal  year  1972 
(9  mos.) 


Class 


Number 


Percent      Number       Percent      Number      Percent      Number        Percent 


I  and  II 
III.... 
IV 


218 
265 
184 


32.7 
39.7 
27.6 


452 
506 
229 


38.1 
42.7 
19.2 


652 
622 
154 


45.7 
43.5 
10.8 


795 
397 
127 


60.3 

30.1 

9.6 


Total. 


667 


100.0 


1,187 


100.0 


1,428 


100.0 


1,319 


100.0 


SECTION  ll-FISCAL  YEAR  1972  ONLY 

First  half  Last  half  (3  months)  Overa" 

Class  Number  Percent  Number  Percent  Number  Percent 

[and.. - l^  III  fl  lt:l  l^  m 

Total 851  iooTo  468  100.0  1,319  100.0 

SUMMARY  OF  CLASSIFICATION  AND  SUBJECT  MATTER  OF  CASES  SCREENED,  JULY  1,  1970  TO  JUNE  30.  1971 

Percent  of 
1 1 's to  total 

I                  II                 Ml                 IV             Total              cases 
Subject  matter  '  " ^^ '^  

9  177  138  28  345  51.9 

Direct  criminal '  ^'i  53  4  224  74.5 

Habeas  corpus . *°'  XX  1  75  85.3 

Section  2255 —                  1  63  lU  1 

Civil:            .  .,  ,,c  222  75  423  29.8 

Private  civil - l^°  ''^^  14  no  36.4 

U.S.  civil 40  II  0  80  21.3 

Tax... ^  II  2  22  31.8 

Bankrupty.. -  ,'  04  6  50  40.0 

NLRB '^l  7  2  13  30.8 

Other  agency Jt  ,,  iq  74  29.7 

Civil  rights -                  ^  c  4  2  12  50.0 

Admiralty I 

Total..-.. - -  4  648  622  154  1,428  45.4 
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SUMMARY  OF  CLASSIFICATION  AND  SUBJECT  MATTER  OF  CASES  SCREENED,  JULY  1,  1971  TO  MARCH  31,  1972 

(9  MONTHS) 


Subject  matter 


III 


IV 


Total 


Percent  of 

1 1 's to  total 

cases 


Direct  criminal 

Habeas  corpus 

Section  2255 

Civil: 

Private  civil  (division). 

Private  civil  (Federal).. 

U.S.  civil 

Tax 

Bankrupty 

NLRB 

Social  security 

Other  agency 

Civil  rights 

Admiralty 

Total 


216 

92 

14 

322 

67.1 

190 

32 

4 

226 

84.0 

71 

3 

1 

75 

94.6 

77 

66 

23 

166 

46.4 

82 

63 

36 

181 

45.3 

32 

32 

15 

79 

40.5 

31 

28 

7 

66 

47.0 

12 

5 

1 

18 

66.7 

23 

20 

4 

47 

48.9 

10 

2 

0 

12 

83.3 

6 

4 

7 

17 

35.3 

32 

44 

13 

89 

36.0 

13 

6 

2 

21 

61.9 

795 


397 


127 


1,319 


60.3 


COMPARISON  OF  NUMBER  AND  PERCENTAGE  MAKEUP  OF  SUMMARY  ll'S  FISCAL  YEAR  1971  AND  FISCAL  YEAR 

1972  (9  MONTHS) 


Subject  matter 


Fiscal  year 

1971 

Fiscal  year  1972- 
Percent 

(9  months) 

Class  ll's 

Percent 

Class  ll's 

179 

27.5 

27.2 

211 

167 

25.6 

23.9 

190 

64 

9.8 

8.9 

76 

(126) 

(19.3) 

9.7 

77 

40 

<1:i' 

10  3 

82 

4.0 

32 

17 

2.6 

3.9 

31 

7 

1.1 

1.5 

12 

20 

3.1 

2.9 

23 

(') 

0.0 

1.3 

10 

4 

0.6 

0.8 

6 

22 

3.4 

4.0 

32 

6 

0.9 

1.6 

13 

Direct  criminal 

Habeas  corpus 

Section  2255 

Civil  : 

Private  civil  (Division) 
Private  civil  (Federal). 

U.S.  Civil 

Tax 

Bankruptcy 

NLRB 

Social  security 

Other  agency... 

Civil  rights 

Admiralty 

Total 


652 


100.0 


100.0 


795 


>  No  records  maintained. 

SUMMARY  OF  WORKLOAD  IN  FISCAL  YEAR  1973-1975  ON  VARYING  MAXIMUM  NUMBER  OF  OPINIONS 


To  keep  current 


1973       1974 


1975 


(a)  Opinions  per  judge 100 

(b)  Total  cases  to  be  disposed  of 1,500 

(c)  Summary  II  ('55  percent) 825 

(d)  Cases  for  oral  argument 675 

(e)  Backlog!: 

Fiscal  year  1973... 447 

Fiscal  year  1974  (cumulative) 1, 046 

Fiscal  year  1975  (cumulative) 1,790 


105 

1,575 

866 

709 


110 

1,650 

907 

743 


115 

1,725 

949 

776 


372 
896 
1,565 
35 
79 
63 


297 
746 
1,340 
37 
83 
66 


222 
596 
1,115 
39 
86 
69 


130 
1,947 
1,070 

877 


44 
97 
78 


(f)  Weeksof  court  (with  screening— 55  percent  ll's)...  34 

(g)  Weeksof  court  (no  screening— 20  cases) 75 

(h)   Weeksof  court  (no  screening— 25  cases) 60 

(j)    Weeks  per  active  judge  (w/ith  screening— 55  percent 

„,   ,    ll's) - _ 6.8         7.0         7.4         7.8         8.8 

(k)  Weeks  per  active  judge  (no  screening— 20  cases)...  15.0        15.7        16.5        17.2        19.4 

(m)  Weeks  per  active  judge  (no  screening— 25  cases)...  12.0        12.6        13.2        13.8       15.6 
(n)   Preference  cases  under  council  priority  schedule— 

51.8  percent  of  the  docket 1, 008 


140  150 

2, 099  2,  244 

1,154  1,234 

945  1,010 


47 

105 

84 

9.4 
21.0 
16.8 


51 

112 

90 

10.2 
22.4 
18.0 


1,087        1,162 


1  For  each  sitting  by  a  senior  or  visiting  judge  the  backlog  would  be  reduced  by  approximately  seven  cases. 
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MARCH  2,  1972,  OMNIBUS  4-YEAR  DISTRICT  JUDGESHIP  BILL-FIFTH  CIRCUIT 


District 

Alabama 

Florida 

Georgia 

Louisiana 

Mississippi 

Texas 

Northern -.- 

1 

0 
2 

3  . 
1  . 

2 

2 

1 
0 

3 

Southern 

1 

4 
3 

Western                        -  -  - 

3 

Middle          

1 

3 

(')- 

Totals 

3 

5 

4 

4 

1 

11 

Grand  total 

28 

EN 

BANCS 

The  following  table  shows  the  number  of  petitions  for  hearing  and  rehearing 
en  banc  filed  during  the  first  nine  months  of  this  fiscal  year,  the  number  denied 
and  granted,  with  and  without  a  poll: 

(Fiscal  year  1972— 
9  months)  July  1, 
mi-Mar.  SI,  197t 

Pending  as  of  July  1,  1971 18 


Total  petitions  for  rehearing  en  banc  filed 132 

Total  suggestions  for  hearing  en  banc  filed 8 

On  court's  own  motion 3 


Total. 


143 


Total  petitions  and  suggestions 161 

Denied : 

With  poll  vote —18 

Without  poll  vote -120 


Total 

Granted :  i 

On  motion  of  parties 

On  court's  own  motion. 
Total 


138 

-3 
-3 
-6 


144 


Total  pending  as  of  Mar.  31,  1972 17 

1  Of  the  6  en  bancs  granted,  1  was  granted  with  oral  argument  and  5  granted  without  oral  argument. 
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Projected 
workload 
based  on 
9  month 
figures 

1972 


Projected  workload  to  keep 

current  based  on  April  1972, 

revised  figures  and  on  55 

percent  11 's 


1973 


1974 


I.  Summary  calendared  cases: 

(a)  Opinionsordispositionsasinitiatingjudge 68  71  77 

(b)  Participations  in    opinions    or  dispositions  of    other    panel 

members 136  142  154 

(c)  Subtotal  summary  calendared  cases 

II.  Orally  argued  cases: 

(a)  Opinion  or  disposition  as  writing  judge 

(b)  Participations  in   opinions  or  dispositions  of  other  panel 
members ._ 

(c)  Subtotal  oral  argument  cases 

III.  School  cases: 

(a)  Opinion  or  disposition  as  writing  judge. 

(b)  Participations  in   opinions  or  dispositions  of  other  panel 

members 

(c)  Subtotal  school  cases... 

IV.  Total  opinions 

V.  Total  participations 

VI.  Total  opinions  or  participations.. 

VII.  Administrative-interim  matters 

VIII.  Total  matters  participated  in  per  judge. 

IX.  Weeks  of  court  at  20  cases  per  week.. 7  8.8  9.4 


1975 


82 
164 


204 

213 

231 

246 

47 
il 

94 

59 
118 

63 
126 

68 
136 

141 

177 

189 

204 

5 
1 

10 
15 

6 

12 
18 

7 

14 
21 

8 

16 
24 

120 

136 
272 

147 

294 

158 

240 

316 

360 

408 

446 

474 

93 

110 

130 

155 

453 

518 

571 

629 

10.2 


Judge  Brown.  I  have  appeared  before  this  subcommittee  many 
times  when  your  predecessor  was  the  chairman.  Perhaps  I  should 
tell  you  now  that  I  have  been  the  chief  judge  of  the  fifth  circuit 
since  1967,  but  my  experience  in  administration  goes  way  back  to  the 
time  when  I  first  came  on  the  court  in  1955,  for  a  succession  of  chief 
judge  positions,  I  handled  the  assignment  of  judges  and  the  genera- 
tion of  judgepower.  This  put  me  in  constant  contact  with  the  court 
as  I  had  to  know  what  the  needs  were. 

So,  this  thing  is  sort  of  a  second  part  of  my  life. 

I  want  to  say  first  that  our  Judicial  Council  enthusiastically  sup- 
ports this  resolution.  We  took  formal  action — and  you  will  see  the 
resolution  as  an  appendix  to  the  statement — with  respect  to  the  House 
measure  in  its  earliest  form.  We  enthusiastically  endorsed  it,  which 
included,  of  course,  the  Commission  principle.  That  has,  of  course, 
been  changed  considerably  in  the  House  and  the  House  bill  reported 
out  of  committee. 
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So,  we  have  also  improved  this  resolution. 

I  think  the  resolution  is  far  superior  to  the  bill  as  originally 
introduced  in  the  House.  That  bill  was  drafted,  I  think,  by  the 
Administrative  Office  under  the  direction  of  the  Judicial  Conference. 
The  superiority  of  this  joint  resolution  is  because  you  have  spelled 
out  a  number  of  things  that  the  Commission  ought  to  inquire  into. 
And  about  the  only  deficiency  I  can  see  in  it — and  I  think  Judge 
Friendly,  the  chief  judge  of  the  second  circuit,  has  in  effect  said  this 
in  his  statement — is  that  you  do  not  direct  that  any  specific  inquiry 
be  made  into  the  operation  of  the  district  courts.  And  really  that  is 
where  the  problem  starts.  It  is  the  business  that  is  coming  in  that 
causes  all  of  our  problems. 

So,  I  think  you  have  done  an  excellent  job  here  in  formulating  the 
main  areas  of  inquiry.  I  think  the  Commission  is  an  ideal  instru- 
ment for  accomplishing  this,  because  I  think  it  would  be  very 
difficult  for  the  Congress  through  its  committees  to  generate  all  the 
information  in  the  time  that  is  available  to  the  committees  that 
would  enable  it  to  make  some  intelligent  choices. 

Initially,  you  know,  we  were  hopeful  that  perhaps  the  Commission 
could  make  a  report,  and  then  like  the  executive  orders  it  would,  in 
effect,  be  subject  to  veto  by  the  Congress.  But  your  resolution  doesn't 
provide  for  that,  nor  does  the  House  revision.  And  we  don't  argue 
for  that.  That  is  a  matter  that  Congress  has  to  decide. 

I  think  the  thing  that  is  so  good  about  the  resolution,  and  the 
thing  that  was  so  deficient  about  the  original  bill  in  the  House,  was 
that  it  thought  that  merely  redrawing  circuit  lines  would  solve 
something.  It  won't  solve  anything.  And  you  can  see,  by  using  the 
map  in  my  statement  and  the  figures  on  the  business  that  comes 
from  the  district  courts  in  each  of  our  States,  that  no  matter  how  we 
might  be  adhered  to  the  States,  say,  in  the  Fourth  Circuit,  South 
Carolina  and  North  Carolina,  the  Sixth  Circuit,  Tennessee,  the  Eighth 
Circuit,  Arkansas,  right  next  to  Louisiana,  the  Tenth  Circuit,  Okla- 
homa, right  next  to  Texas  and  New  Mexico — no  matter  how  you 
slice  it  up,  the  business  is  still  there,  the  judgepower  is  insufficient  to 
take  care  of  this  business. 

I  think  basically,  too,  that  we  must  find  out — and  that  is  what  the 
Commission  ought  to  do,  and  the  outline  of  its  subject  of  inquiry 
pinpoints  this — we  have  to  find  out  really  what  the  role  of  the  court 
of  appeals  should  be. 

Right  now  we  have  an  appeal  as  a  matter  of  right  in  nearly  every 
case.  The  only  exceptions  I  can  think  of  offhand  that  amount  to 
anything  are  bankruptcy  cases  where  leave  to  appeal  must  be  ob- 
tained, some  interlocutory  appeals  that  are  only  allowed  by  leave  of 
the  appellate  court,  some  State  habeas  corpus  cases  where  you  have  to 
have  a  certificate  of  probable  cause.  That  means  that  for  all  practical 
purposes  we  have  an  appeal  as  a  matter  of  right  in  every  criminal 
case,  every  postconviction  case,  every  civil  case. 

Now,  if  you  will  look — and  your  counsel,  I  am  sure,  before  this 
committee  finishes,  will  have  the  benefit  of  two  studies  made  by  Mr. 
Will  Shafroth,  who  was  formerly  the  deputy  director  of  the  Admin- 
istrative Office.  He  is  a  very  able  man  who  is  practicing  law  here  in 
Washington.  Twice  he  has  made  a  comprehensive  study  of  the  court 
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of  appeals.  And  each  time  he  has  had  to  revise  his  figures  upward  in 
less  than  a  year  or  2  years.  Using  the  same  statistical  standards  that 
I  used  and  figures  which  the  Administrative  Office  has  verified  as 
accurate  and  statistically  sound  we  will  have  in  1980,  which  is  just 
the  day  after  tomorrow,  71^  years  from  now,  over  30,000  appeals  in 
the  courts  of  appeals  in  the  United  States,  against  approximately 
11,000, 12.000  this  past  year. 

This  is  a  thing  I  don't  think  anybody  has  faced  up  to  yet.  And  I 
cherish  the  interest  of  this  committee,  because  the  Judicial  Confer- 
ence hasn't  faced  up  to  it,  the  judicial  center  hasn't  done  much  about 
it.  Thankfully,  we  now  have  an  opportunity,  because  this  proposed 
resolution  sharply  poses  the  question  of  just  how  much  of  a  review 
we  are  to  provide. 

Senator  Burdick.  What  do  you  think  about  using  the  certiorari 
route  in  the  courts  ? 

Judge  Brown.  That  is  one  of  the  things  that  has  to  be  faced. 
First,  there  must  be  a  complete  examination  of  jurisdiction  in  the 
district  courts,  what  cases  may  be  filed — and  you  think  Instinctively 
one  thinks  of  diversity  cases. 

Our  own  figures  show  that  this  wouldn't  give  us  much  relief. 
Diversity  cases  constitute  10  or  12  percent  of  our  docket.  But  this 
might  be  a  start.  But  I  think  we  are  going  to  have  to  come  to  some 
kind  of  a  certiorari  type  of  review  in  specified  types  of  cases. 

Now,  that  is  a  legislative  judgment.  And  it  ought  to  be  made  on 
the  best  kind  of  information  which  this  Commission  can  get  by  talk- 
ing to  all  segments  of  the  bar  and  the  public.  They  ought  to  be  able 
to  get  the  feel  on  that. 

Senator  Burdick.  In  your  experience  how  many  cases  are  there 
that  have  come  across  your  desk  that  are  frivolous,  time-consuming 
cases  ? 

Judge  Brown.  Too  many. 

Now,  we  had  an  interesting  experience.  We  have  adopted  a  real 
screening  system,  by  which  the  judges  screen  every  case  the  moment 
the  last  brief  is  in  or  due.  Then  we  have  four  classifications  of  cases. 

Number  I  is  a  frivolous  case. 

Number  II  is  the  summary  II,  it  is  a  case  we  conclude  does  not 
need  oral  argument,  and  we  dispose  of  it  on  the  briefs  without  oral 
argument. 

A  class  III  is  a  15-minute  oral  argument  case. 

And  a  class  IV  is  a  30-minute  oral  argument  case. 

A  single  judge  can  classify  for  a  III  or  IV  since  the  grounds  that 
the  presiding  judge  can  take  care  of  the  time  if  need  be  at  the  time 
of  the  argument.  It  takes  unanimous  action  of  the  panel  of  three 
judges  to  cut  off  the  right  to  oral  argument  and  class  it  a  summary 
II.  And  then  under  our  internal  rules  it  takes  the  unanimous  deci- 
sion as  far  as  the  opinion  is  concerned,  if  there  is  a  dissent  or  non- 
concurrence,  it  goes  on  the  oral  argument  calendar. 

Senator  Burdick.  I  understand,  Judge,  that  first  of  all  appeal  is  a 
matter  of  right,  and  oral  argument  is  a  matter  of  right,  if  you  have 
one  judge  voting  for  it? 

Judge  Brown.  Oral  argument  is  not  a  matter  of  right.  And  we 
are  operating  on  the  principle  that  it  is  not  constitutionally 
required,  nor  required  under  the  statute. 
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Senator  Burdick.  But  it  is  granted  as  a  matter  of  practice  if  one 
judge  asks  for  it? 

Judge  Brown.  Until  we  adopted  this  screening  every  court  of 
appeals  granted  oral  argument  in  every  case.  And  that  is  the  prac- 
tice in  nearly  all  of  the  circuits  except  the  fifth. 

Now,  we  thought  this  frivolous,  class  I  would  be  quite  high.  But 
it  hasn't  turned  out  that  way.  The  number  of  summary  II's  disposed 
of  without  argument  has  gone  up.  It  is  up  to  55  percent  of  our  total 
docket.  And  without  this  we  would  have  been  sunk  long  ago. 
Through  the  use  of  summary  II's  we  have  increased  the  output  of 
the  court  75  percent  by  an  increase  of  74  percent  in  opinion  writing 
by  the  same  number  of  judges.  This  is  an  actual  body  count  we  have 
demonstrated.  But  now  we  are  at  the  end  of  our  rope,  though, 
because  we  just  can't  take  on  any  more  volume  unless  we  get  some 
help. 

The  language  of  the  proposed  resolution  has  another  value.  And 
this  pinpoints  another  thing  that  needs  to  be  examined  into.  What 
kind  of  practices — what  is  to  be  the  judgment  to  be  made  about 
what  a  circuit  judge  ought  to  do.  That  includes  also  what  is  it  that 
a  circuit  court  ought  to  be  able  to  do  ? 

Now,  the  disparity  in  the  courts  of  appeals  across  the  country, 
between  the  low  and  the  high  is  just  really  almost  startling.  When 
you  get  the  figures  in  the  statistical  profile  just  put  out  by  the 
administrative  office,  you  will  see  that  the  national  average  of  dispo- 
sitions, after  a  hearing,  or  on  submission  on  briefs,  is  78.  The  Fifth 
Circuit  had  117. 

The  Second  Circuit  had  106.  These  are  the  two  busiest  courts  in  the 
whole  United  States.  So,  I  think  we  are  doing  good  work.  Somebody 
else  has  to  judge  it.  I  know  we  are  doing  a  lot.  But  if  we  can  do 
that  effectively,  then  there  must  be  something  that  needs  to  be 
looked  into  with  respect  to  others  who  may  be  doing  less. 

And  I  think  this  is  another  thing  a  Commission  has  to  evaluate.  It 
must  inquire  into  innovative  procedures,  new  methods  to  see  what 
could  reasonably  be  expected. 

And  this  brings  you  also  to  such  questions  as  to  the  size  of  the 
court,  that  is,  how  many  judgeships  for  each  circuit.  I  make  a  point 
here  that  there  is  nothing  magic  in  the  number  nine.  Of  course  it  is 
an  ideal  sort  of  a  comfortable  group.  We  have  15  judges  actually, 
and  through  the  use  of  visiting  judges,  we  have  operated  a  court 
that  amounts  to  about  17,  18  or  19  judges,  visiting  judges,  with  these 
new  methods. 

One  of  the  remarkable  things  about  the  screening  system  is  that  it 
enables  you  to  dispose  of  a  lot  of  cases  very  quickly.  And  this  is 
particularly  true  in  the  area  of  criminal  appeals,  where  the  public  is 
naturally  and  rightfully  aroused.  It  is  almost  a  scandal  if  we  don't 
get  finality. 

Of  course,  we  are  a  part  of  that  problem,  no  doubt  about  it,  the 
judges  are  a  big  part  of  that  problem.  But  we  made  an  actual 
median  time  study,  and  we  do  all  these  statistical  studies  on  our 
own.  We  can't  take  the  figures  out  of  the  administrative  office 
because  they  are  dead  by  the  time  we  get  them.  I  have  to  know  now 
where  we  stand.  We  made  a  detailed  study  of  the  actual  criminal 
cases  handled  in  a  year.  And  we  found  that  where  a  case  goes  on  an 
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oral  argument  calendar  it  takes  a  year,  virtually  12.2  months,  from 
the  time  of  the  notice  of  appeal  until  the  final  decision. 

But  the  summary  calendar  it  takes  8  months.  We  gain  4  months. 
And  the  time  from  submission,  which  is  the  time  the  panel  takes  it 
to  decide,  the  median  time,  which  is  halfway,  as  you  know,  the 
median  time  from  that  submission  on  a  summary  II — non-oral  argu- 
i-,-,eiits— cases,  is  a  half  a  month  to  the  date  of  the  opinion.  It  is 
nearly  3  months  from  the  date  of  argument  to  the  date  of  opinion  in 
an  orally  argued  case.  One  reason,  of  course,  is  that  those  orally 
argued  cases  are  probably  pretty  difficult,  and  we  use  a  lot  of  judg- 
ment there. 

But  the  success  that  we  have  had  with  this  system  is  pertinent  to 
this  inquii-y,  because  I  think  that  you  have  to  find  out  what  other 
methods  are  reasonably  available.  And  I  think  Professor  Carnngton 
has  a  number  of  ideas  that  he  has  expounded  for  the  ABA  Founda- 
tion 3  or  4  years  ago  on  this  very  same  thing. 

Now,  actually,  we  don't  know  for  sure  whether  the  summary  II 
system  will  be  upheld  as  valid.  We  are  operating  on  the  principle 
that  this  is  constitutionally  permissible  and  in  keeping  with  the  stat- 
ute. There  have  been  about  five  or  six  applications  for  certiorari 
attackuig  the  summary  calendar  system.  Each  tune  certiorari  has 
been  denied.  Each  time  the  Solicitor  General  files  a  response  sustain- 
ing it.  But,  of  course,  we  all  know  that  denial  of  certiorari  is  not  an 
authoritative  answer,  and  that  is  not  the  end  of  it.  So,  some  day  the 
Supreme  Court  could  conceivably  say,  "Well,  the  judicial  code  con- 
templates an  oral  argument,  and,  since  you  don't  give  it  to  them,  the 
system  would  be  invalid. 

I  must  say  this,  that  summary  II  operates  across  the  board,  as  you 
will  see  from  the  figures.  It  covers  all  types  of  cases. 

One  of  the  nice  things  about  this  is  that  in  direct  criminal 
appeals  over  50  percent  of  the  criminal  appeals  are  decided  without 
oral  argument.  And  that  means  that  within  a  half  a  month  to  a 
month  or  6  weeks  from  the  time  the  last  brief  in  that  case  is  filed  it 
is  disposed  of. 

Now,  those  are  not  trashy  cases  either.  Lost  of  them  involve  very 
substantial  questions.  And  this  is  reflected  by  the  percentage  of 
opinions  that  are  signed  opinions  in  summary  II  cases.  About  20 
percent  of  the  cases  have  signed  opinions.  About  30  percent  have  per 
curiams  that  run  from  a  half  a  page  to  two  or  three  pages. 

Another  innovation  of  the  Fifth  Circuit  without  which  we  could 
not  have  survived  is  what  we  call  rule  21.  By  it  we  delineate  four  or 
five  situations  in  which  we  think  that  an  opinion  will  serve  no 
useful  purpose.  And  with  respect  to  each  of  these  procedures  I  have 
put  in  my  statement  the  citations  to  cases,  opinions  I  have  written  as 
a  chief  judge,  outlining  to  the  bar  and  the  scholars  the  operation  of 
these  rules  and  practices.  So,  you  will  see  the  detailed  explanation 
for  them. 

The  rule  21  is  simply  a  one-word  opinion ;  it  says  "Affirmed"— foot- 
note rule  21  cites  my  case  which  explains  it.  In  a  labor  board^^or 
administrative  agency  case  the  opinion  merely  states  "Enforced." 

Now,  in  the  year  and  a  half  we  have  had  rule  21,  those  have 
increased  about  234  percent.  They  constitute  now  27  percent  of  our 
total  opinions. 

Now,  this  is  in  no  sense  a  certiorari  type  disposition.  Some  might 
think  it  is.  But  it  is  a  judgment  that  on  the  merits  of  that  particular 
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case  it  should  be  affirmed  or  the  order  should  be  endorsed,  but  no 
opinion  is  needed  since  the  opinion  will  not  serve  any  useful  pur- 
pose. 

You  know  opinion  writing  in  the  fifth  circuit  is  big  business,  too. 
We  had  over  1,700  printed  opinions  last  year.  And  this  year  we  will 
have  approximatly  2,000.  Opinions  and  dispositions  are  going  to  be 
up  about  16  percent,  and  the  disposition  with  filings  up  another  19 
percent  over  last  year. 

Senator  Btjrdick.  Do  you  call  a  per  curiam  an  opinion  ? 

Judge  Brown.  Yes,  sir,  we  do.  But  we  try  to  keep  our  statistics 
very  accurately  by  their  type:  rule  21's,  per  curiams,  and  signed 
opinions. 

The  number  of  opinions  written  by  each  of  the  active  judges  on 
an  actual  body  count,  not  an  average,  runs  all  the  way  from  about 
80  to  140,  which  is  a  volume  unknown  in  any  other  circuit.  The 
median  was  last  year  108  opinions,  including  per  curiams  and  rule 
21's  and  signed  opinions.  It  isn't  at  all  uncommon  for  judges  to  write 
50  or  55  signed  opinions.  This  information  is  available  to  the  com- 
mittee, showing  detail  by  judges.  I  have  not  put  it  in  the  statment, 
because  it  is  a  very  confidential  type  of  information.  But  it  is  avail- 
able to  the  committee  if  you  wish,  and  we  can  supply  that,  if  it  is 
used  with  some  discretion  as  far  as  the  publication  of  what  each 
judge  does. 

I  must  say,  though,  internally  that  when  we  put  this  new  screen- 
ing into  effect — and  I  talk  about  this  so  much  because  it  has  been 
the  method  by  which  we  have  kept  alive — it  is  a  thing  that  needs  to 
be  examined  along  with  all  other  practices  in  determining  what  is  to 
be  expected  of  a  court  of  appeals. 

Senator  Burdick.  Who  does  the  so-called  screening  ? 

Judge  Brown.  The  court  is  divided — we  have  15  active  judges, 
and  we  have  five  panels.  These  rotate  every  6  months  to  a  year.  As 
chief  judge  I  select  these  panels.  Up  to  now  we  have  had  two  differ- 
ent sets  of  panels.  When  we  started  out  I  took  the  five  senior  most 
active  judges  and  made  them  the  presiders  over  each  of  the  panels. 
And  then  I  took  the  bottom  five  and  reversed  them.  And  then  the 
other  five  were  just  in  the  middle.  And  when  we  reconstituted  the 
panels  in  January  I  used  a  little  bit  of  a  formula,  and  it  worked  out 
nicely,  so  that  everybody  got  to  serve  with  someone  he  had  not 
served  with  before.  The  way  the  system  works,  when  the  briefs  are 
complete,  or  the  time  has  expired,  the  clerk  sends  from  a  regular 
roster — there  is  no  possibility  of  panel  picking,  because  the  clerk 
just  runs  down  the  roster — he  sends  the  briefs  to  the  so-called  initi- 
ating judge  whose  name  is  up  and  whose  panel  number  is  up.  There 
is  a  routing  sheet  which  my  secretary  and  deputy  clerk  devised — I 
take  some  pride  in  the  use  of  forms — and  it  goes  to  that  judge.  If  he 
decides  that  it  is  a  case  that  ought  to  be  orally  argued  he  fills  out  a 
form  and  puts  his  name  on  it,  he  doesn't  write  a  letter,  he  doesn't  do 
anyhing  but  send  it  back  to  the  clerk,  and  it  goes  on  a  calendar  as  a 
case  III  or  IV.  If  he  decides  that  it  ought  to  be  one  without  oral 
argument,  he  sends  a  notice  to  the  clerk,  and  the  clerk  then  sends  the 
briefs  and  records  to  the  other  two  panel  members.  And  within  a 
matter  of  2  or  ?>  days  they  say  yes  or  no.  If  they  are  unanimous, 
they  notify  the  clerk,  a  notice  is  issued  to  the  party  that  the  case  is 


89 

going  on  the  summary  calendar  as  a  summary  II.  Thereafter,  the  in- 
itiating judge  prepares  an  opinion,  and  circulates  it  to  the  other 
panel  members,  and  it  goes  to  the  clerk. 

Now,  what  you  see  there  is — this  is  done  by  judges,  not  law  clerks. 
Law  clerks  help  a  great  deal  in  this  system,  but  it  is  a  judge-made 
decision.  To  classify  as  summary  II  it  has  to  be  unanimous.  If  we  are 
going  to  deny  them  oral  argument,  it  has  to  be  unanimous  in  classi- 
fying. And  then  it  has  to  be  unanimous  both  as  to  result  and  rea- 
sons. And  occasionally  you  fall  out  on  reasons. 

If  there  is  a  difference  as  to  the  opinion  under  our  internal  rule 
the  case  goes  on  the  oral  argument  calendar  as  a  III  or  IV. 

Senator  Burdick.  But  you  must  use  some  time  to  determine 
whether  the  oral  argument  is  necessary.  You  have  to  look  at  the 
cases. 

Judge  Brown.  Yes,  you  do. 

The  decision  whether  you  would  be  benefited  by  oral  argument 
can  be  reached  pretty  quickly.  You  have  the  briefs.  You  look  at 
them.  Contrary  to  what  some  people  thought,  that  we  would  grant 
oral  argument  in  every  case  that  had  a  thick  brief  and  a  lot  of  law- 
yers' names  on  it — this  was  what  Chief  Justice  Warren  was  con- 
cerned with  when  we  set  the  thing  up — this  doesn't  really  happen 
at  all.  We  just  look  at  what  the  issues  are,  what  the  case  is  about, 
and  then  we  have  got  some  fairly  well  developed  standards  that  we 
try  to  employ  on  classifying.  This  is  a  nice  fine  judgment. 

I  would  say  that  this  is  an  instinctive  sort  of  thing  that  you  can 
get  in  just  a  reading  of  the  briefs  to  determine  if  it  is  a  III  or  IV. 

Now,  whether  you  are  going  to  deny  oral  argument  and  do  it  on  a 
summary  II  without  oral  argument,  that  takes  real  care.  Because  we 
don't  want  to  deny  oral  argument  unless  the  circumstances  point  to 
that  determination. 

One  of  the  nice  things  about  summary  II  it  is  in  direct  criminal 
appeals.  About  60  percent  of  all  of  those  cases  now  are  disposed  of 
without  oral  argument.  We  save  all  this  time,  because  when  you 
have  an  orally  argued  calendar  you  have  got  to  get  it  out  a  month 
or  so  in  advance.  Generally  you  have  got  to  get  it  out  for  3  months. 
This  means  that  you  lose  all  that  time  from  nonjudicial  activity. 

In  State  habeas  and  postconviction  cases,  and  §  2255''s,  approxi- 
mately 90  percent  of  those  cases  are  disposed  of  without  oral  argu- 
ment. And,  of  course,  this  is  trying  to  achieve  the  finality  in  crimi- 
nal areas  which  I  think  most  of  us  recognize  has  to  come. 

There  is  another  thing  important  to  this  committee.  And  I 
welcome  this  opportunity  to  be  here,  because  in  the  fifth  circuit  we 
now  have  reached  almost  the  end  of  our  rope,  from  the  standpoint 
of  sheer  physical  capacity,  unless  we  get  some  help.  I  think  one 
thing  the  Commission  should  look  into  is  how  much  and  to  what  ex- 
tent we  can  utilize  the  so-called  paralegals. 

I  have  in  my  notebook  here  a  big  brochure  from  the  American 
and  Canadian  Bar  Associations.  And  they  are  having  a  meeting  in 
June  in  Toronto.  And  1  whole  day  is  devoted  to  the  proposition  of 
how  lawyers  are  going  to  use  paralegals,  that  is  nonlawyers. 

You  will  recall  that  I  wrote  the  chairman  about  this  proposed 
substantive  of  legislation  which  would  authorize  this  package  that 
the  Judicial  Conference  approved  for  the  fifth  circuit.  The  confer- 
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ence  approved  two  types  of  requests  for  the  fifth  circuit  for  added 
personnel.  The  first  is  this  paragraph  (a)  covering  additions  to  the 
judge's  staff  consisting  of  a  third  law  clerk,  a  second  secretary,  and 
a  clerical  assistant,  and  for  the  chief  judge  a  couple  of  extra  people 
because  of  administrative  duties.  That  is  pending  now  before  the 
Appropriations  Committee,  Mr.  Rooney's  subcommittee  over  in  the 
House,  and  how  it  will  come  out  we  don't  know. 

I  have  served  notice  on  the  Judicial  Conference,  and  I  want  to 
serve  notice  here,  that  if  we  don't  get  that  kind  of  help — and  if  we 
don't  get  some  help  now — we  are  going  to  have  scandalous  backlogs 
developing.  And  I  have  undertaken  to  demonstrate  that  in  this  state- 
ment. 

This  is  surely  pertinent  to  this  committee.  Although  I  know  you 
have  an  appropriations  committee  and  you  have  to  divide  this  busi- 
ness up,  I  can't  think  of  a  committee  that  has  more  concern  about 
how  well  the  machinery  is  operating  than  the  Subcommittee  on  Im- 
provements in  Judicial  Machinery. 

So,  I  am  pleading  for  this  committee  to  take  a  real  interest  in  this 
when  the  appropriation  problem  comes  up. 

It  also  has  before  it  the  second  request  in  paragraph  (b)  covered 
by  the  substantive  legislation  which  would  set  up  for  us  a  staff  of 
staff  attorneys,  not  just  pro  se  law  clerks,  but  staff  attorneys  under 
the  guidance  of  a  man  of  the  caliber  of  $25,000  or  $30,000  a  year,  a 
mature  lawyer.  There  would  be  an  additional  five  attorneys,  to  make 
a  total  of  eight  legal  assistants  that  would  run  in  the  neighborhood  of 
about  $15,000  a  piece,  plus  secretaries.  The  chairman  asked  me  to 
indicate  the  probable  expense.  I  have  done  that  in  the  statement.  It 
can  be  verified,  I  think,  from  the  Administrative  Office.  If  it  were 
funded  and  approved,  it  runs  approximately  $175,000  a  year,  an  in- 
crease of  approximately  $120,000  over  the  present  expenditures. 

But  in  contrast  to  three  life-tenured  judges  which  would  likely  be 
needed  if  we  don't  get  this  kind  of  paralegal  assistance,  the  expense 
is  quite  limited.  Although  the  take-home  pay,  like  that  of  Congress- 
men and  Senators,  is  not  too  great,  judges  are  sort  of  an  expensive 
establishment,  when  you  look  at  it  per  judge. 

It  is  important  that  we  get  some  help,  because  we  are  now  to  the 
point  where  we  can't  do  any  more  work  and  do  it  with  the  quality 
and  content  called  for  without  jeopardizing  our  own  health,  and 
then  the  very  system  itself.  Backlogs  will  develop. 

In  the  supplemental  statement,  particularly,  I  have  an  exhibit 
which  shows  what  these  backlogs  are  going  to  amount  to.  But  we  are 
at  the  point  where  we  think — although  the  word  is|  a  bad  one — that 
we  are  going  to  have  to  establish  some  quotes  on  the  maximum  out- 
put of  what  we  can  expect  of  our  judges  until  we  get  some  more 
help.  Those  proposed  quotas  are  way  ahead  of  any  other  court  at 
present.  This  year  we  will  run  in  the  neighborhood  of  120  opinions, 
as  one  of  the  exhibits  show.  You  will  see  that  these  backlogs,  when 
you  get  a  hundred  opinions,  say,  as  a  maximum,  they  start  to  grow 
from  about  a  hundred  the  first  year,  and  in  1975,  which  is  just  to- 
morrow, the  cumulative  backlog,  if  we  establish  a  specific  limit,  is 
going  to  be  in  the  neighborhood  of  1,500. 
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Now,  that  is  more  than  we  had  input  a  couple  of  years  ago.  It  is 
more  than  any  other  circuit  except  the  fifth  and  the  ninth  circuit. 
And  the  tragic  thing  about  it  is  that  once  you  take  into  account 
preferences  of  the  kind  that  the  statutes  give  priority  to,  criminal 
cases,  habeas  corpus,  and  certain  kinds  of  social  legislation  that  now 
run  approximately  52  percent  of  our  total  calendar,  there  is  a  great 
likelihood  that  some  kinds  of  cases  never  would  get  heard.  These  are 
not  insignificant  cases  either,  because  the  52  percent  covers  some 
very  important  ones.  Nonpreference  cases  include  diversity  cases. 
Federal  question  cases  that  aren't  specified  to  be  preferred,  and  there 
are  not  many  of  those.  It  would  include  all  tax  cases,  all  Labor 
Board  cases,  all  social  security  cases,  all  civil  rights  cases  that  don't 
have  a  statutory  priority.  And  you  can  see,  with  the  operation  of  the 
preference  system,  that  the  court  would  have  this  big  backlog  which 
it  could  never  really  get  to. 

We  have  got  to  find  a  way  to  avoid  that  happening.  And  our  ini- 
tial hope  is  that  we  can  stimulate  this  great  concern  in  the  minds  of 
the  House  and  the  Senate  in  all  of  its  operations  that  we  have  to 
have  something  now.  I  say  now,  because  I  am  convinced  that  even 
though  this  resolution  is  adopted  by  the  Congress  and  the  Commis- 
sion is  appointed  and  does  its  work,  w©  are  talking  about  a  mini- 
mum of  2  more  years.  One  thing  the  Commission  proceeding  is 
going  to  demonstrate  is  that  the  judge  power  is  still  going  to  be 
needed.  That  is  going  to  call  for  legislation  of  a  kind  that  is  fraught 
with  all  sorts  of  problems  when  you  start  adding  a  great  number  of 
judgeships. 

That  means  it  is  going  to  be  3  years  before  we  could  possibly  get 
much  help.  In  the  meantime  we  are  having  this  increase  that  will 
generate  a  backlog  of  really  scandalous  proportions  if  we  don't  get 
some  help. 

Senator  Bukdick.  You  mentioned  the  preference  areas,  and  you 
mentioned  habeas  corpus.  Can  you  tell  me  something  about  the  per- 
centages of  the  habeas  corpus  and  the  civil  rights  cases — what  per- 
centage they  compose  of  the  total  load  ? 

Judge  Brown.  Yes. 

Senator  Burdicx.  And  my  next  question  would  be  how  many 
have  you  found  to  be  meritorious. 

Judge  Brown.  Well,  approximately — the  composition  of  the 
docket,  our  input  is  substantially  this,  the  table  is  in  the  statement — 
22  percent  direct  criminal  cases,  aproximately ;  15  percent  habeas 
corpus ;  and  approximately  5  percent  2255's.  And  I  am  sure  you  are 
aware  of  what  a  2255  is.  That  is  the  Federal  brand  of  habeas.  So 
that  the  criminal  business  comprises  approximately  42  percent  of 
our  docket.  The  balance  is  civil. 

Senator  Btjrdick.  I  just  wondered  how  many  of  the  cases  were 
really  sincere  cases  on  the  habeas  corpus  level.  A  lot  of  them  are 
made  as  a  matter  of  course,  say,  by  some  inmate  in  the  penitentiary 
whose  work  is  not  very  exhaustive.  How  much  of  that  do  you  have? 
Isn't  that  kind  of  a  recent  phenomenon,  too  ? 

Judge  Brown.  Yes.  Of  course,  those  have  been  growing  so  mark- 
edly the  last  10  years,  and  it  still  keeps  going  up. 

In  this  appendix  P  in  the  supplemental  statement,  direct  criminal 
case  appeals  this  year,  67  percent  of  them  have  been  going  over  as 
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summary  II's.  That  means  that  out  of  every  100  direct  criminal  ap- 
peals, 67  go  off  as  a  summary;  in  habeas,  84  percent;  and  in  2255's 

94  percent. 

Now,  I  would  say  that  of  the  habeas  and  2255's,  that  at  least  90 
percent  of  those  cases  are  not  very  meritorious. 

Senator  Burdick.  That  is  what  I  thought. 

Judge  Brown.  But  they  have  to  be  handled.  And  this  is  the  diffi- 
culty, you  know,  you  don't  know  when  you  are  going  to  get  a  Gid- 
eon. He  wrote  that  thing  to  the  Supreme  Court  on  a  single  page  in 
his  own  handwriting,  and  it  loosed  a  very  needed  opinion. 

We  find  that  this  summary  calendar  is  an  effective  way  to  dispose 
of  these  cases  so  that  we  are  sure  we  are  not  brushing  them  off,  be- 
cause there  is  a  very  great  danger  that  out  of  irritation  due  to  the 
lack  of  merit  in  so  many  of  them,  you  don't  give  them  the  right 
kind  of  consideration,  because  you  don't  know  until  you  look.  And 
this  is  where  paralegals,  the  staff  law  clerks,  the  staff  attorneys — law 
clerks  to  judges  are  an  invaluable  aid,  because,  for  one  thing,  these 
appeals  are  written  on  tissue  paper;  half  the  time,  they  are  hand- 
written. And  they  have  got  a  law  book  in  the  prison  library,  and  it 
says,  if  you  have  been  beaten  behind  a  woodshed,  it  is  a  violation  of 
your  constitutional  rights,  so  that  sounds  good,  and  they  put  that  in. 

Senator  Burdick.  I  went  with  the  Penitentiary  Subcommittee  of 
this  Judiciary  Committee,  and  I  think  we  visited  all  of  the  peniten- 
tiaries of  this  country.  I  have  been  to  the  law  libraries,  and  I  have 
seen  how  they  develop  their  cases.  And  that  is  why  I  asked,  how 
many  of  them  were  in  good  order.  I  was  curious  about  that.  I  think 
you  have  answered  the  question.  And  90  percent  go  off  on  summary 
II. 

Judge  Brown.  That  is  a  good  estimate. 

And  this  is  a  good  way  to  dispose  of  it  with  speed  and  with  some 
surety. 

Now,  we  have  put  approximately,  I  would  say,  about  10  percentr— 
maybe  I  have  put  that  a  little  high — I  would  say  it  would  be  about  in 
this  neighborhood,  that  80  percent  have  no  real  value  and  merit. 

Of  the  remaining  20  percent,  approximately  two-thirds  of  those 
will  be  disposed  of  without  oral  argument  by  an  opinion,  and  some- 
times a  signed  opinion. 

And  the  other  5  or  6  percent  will  be  put  on  an  oral  argument  cal- 
endar and  just  be  heard  like  a  regular  case.  And,  of  course,  in  that 
situation  we  always  appoint  counsel. 

Senator  Burdick.  As  long  as  you  have  got  80  percent  totally 
without  merit,  do  you  have  any  mechanics  for  not  burdening  your- 
self at  least,  any  more  than  you  have  done  ? 

Judge  Brown.  I  don't  see  much  escape.  The  statute  doesn't  permit 
it  now.  I  know  the  Department  of  Justice  has  proposed  a  bill. 
Senator  Ervin  sent  to  all  of  us  just  yesterday,  a  request  for  com- 
ments on  this  new  habeas  corpus  bill.  Of  course,  one  thing  is,  it  is 
fraught  with  all  sorts  of  constitutional  problems.  That  is  one  of  the 
things.  I  don't  see  any  escape  from  almost  the  right  of  the  prisoner 
to  at  least  file  it  without  much  limitation  in  the  district  court. 

I  think,  though,  that  here  is  another  area  of  inquiry  for  the  Com- 
mission. To  what  extent  should  you  have  an  appeal  as  a  matter  of 
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right  in  every  one  of  these?  The  present  certificate  of  probable 
cause  is  not  too  workable  as  a  means  of  weeding  them  out.  But  we 
have  a  very  interesting  statistic.  It  is  supposed  by  too  many  trial 
judges,  district  judges,  that  if  they  don't  grant  a  certificate  of  prob- 
able cause  we  will.  We  were  a  little  lax  for  a  while.  But  the  last  2 
years  the  figures  actually  showed  that  out  of  130  or  140  applications 
for  leave  to  appeal  filed  in  the  court  of  appeals,  where  the  district 
court  has  denied  a  certificate  of  probable  cause  which  is  needed  in 
the  State  habeas  case,  in  less  than  15  or  20  of  these  cases  has  the 
court  of  appeals  overruled  the  district  judge. 

In  other  words,  in  over  85  percent  of  the  cases  we  just  sustain  the 
trial  judge.  We  agree  that  he  arrived  at  the  right  result.  I  would 
emphasize  that  these  habeas  figures  that  I  gave  are  all  cases  that 
have  survived  the  certificate  of  probable  cause.  So,  the  district 
judges  either  granted  it  to  begin  with,  thinking  that  is  has  some 
merit,  or  we  did.  Even  though  many  lack  real  merit,  having  sur- 
vived the  CPC  we  could  hardly  say  they  were  frivolous. 

Senator  Burdick.  I  think  the  district  judges  have  eliminated  a 
good  portion  of  them,  too. 

Judge  Brown.  That  is  correct. 

Senator  Burdick.  I  quite  agree  with  you.  I  think  everybody  is  en- 
titled to  their  constitutional  rights.  But  you  have  got  the  problem  of 
separating  the  meritorious  from  the  nonmeritorious  cases. 

Judge  Brown.  That  is  it.  And  this  comes  right  back  to,  what  is 
expected  of  the  appellate  system  in  the  Federal  judiciary.  When  you 
stat  talking  about  a  nine-man  court,  I  have  a  kind  of  a  fetish  on  it, 
because  I  have  made  a  15-man  court  work  with  my  brothers.  It  is 
true  the  chief  justice  called  the  fifth  circuit  an  administrative  mon- 
strosity. We  are  current  right  now.  But  as  I  pointed  out  we  are 
right  on  the  brink  of  a  collapse  if  we  don't  get  this  help.  On  the 
matter  of  the  size  of  the  court,  when  you  take  into  account  the 
growth,  explosive  growth  of  appeals  in  the  whole  system  over 
the  next  8  years,  and  divide  it  up  among  courts  of  nine  judges  only, 
you  are  going  to  have  35  courts  of  appeal.  Worse,  in  the  State  of 
California  you  will  have  two  U.S.  courts  of  appeals. 

Once  this  occurs  you  are  going  to  have  parochial  courts.  And  in 
my  judgment  one  thing  a  court  of  appeals  ought  to  be  is  a  federaliz- 
ing influence.  With  35  courts  of  appeals  you  will  have  imposed  on 
the  U.S.  Supreme  Court  an  impossible  burden  of  policing  that  grow- 
ing body  of  law  for  consistency,  uniformity,  and  importance  of  deci- 
sions, because  they  now  have  4,000  cases  coming  to  them  each  year 

Senator  Burdick.  How  will  the  Supreme  Court  ever  handle  35  cir- 
cuits ? 

Judge  Brown.  I  don't  think  they  could. 

Senator  Burdick.  Because  you  just  increase  the  number  of  inter- 
circuit  disputes. 

Judge  Brown.  And  that  is  why,  every  time  you  start  talking 
about  just  taking  a  stopgap  measure,  and  say  splitting  the  Fourth  or 
the  Ninth  or  both,  you  add  two,  three,  four  or  five  more  circuits. 
That  is  an  occasion  for  conflict  which  generates  business  for  the  Su- 
preme Court. 

Senator  Burdick.  Your  idea  of  having  paralegals  help  you  out. 
Do  you  think  they  would  help  the  log  jam  a  bit? 

78-988  O — 72 7 


94 

Judge  Brown.  I  think  so.  And  I  believe  that  we  ought  to  frankly 
recognize  that  they  are  not  only  helpful  but  they  are  essential,  and 
that  they  have  a  rightful  role.  I  believe  the  analogy  would  be  pretty 
good — you  will  write  a  report  on  this  bill,  your  committee  will.  You, 
as  chairman,  will  sign  it.  But  I  don't  believe  you  are  going  to  write 
it,  and  I  don't  believe  you  could  take  the  time  with  your  other  bur- 
dens to  write  it,  nor  would  it  be  done  as  well  as  if  your  counsel  had 
done  it,  and  you  put  your  fine  work  on  that  draft  report,  and  maybe 
change  a  word  that  changes  the  whole  thing. 

That  is  the  process  of  opinion  writing,  too.  We  have  to  use  law 
clerks.  It  is  not  a  decision  by  a  law  clerk,  it  is  a  decision  by  the 
judge,  with  his  name,  the  panel's  name,  and  they  stand  on  it. 

Senator  Burdick.  I  hope  if  this  legislation  passes,  the  Commission 
will  give  a  lot  of  attention  to  this  suggestion. 

Judge  Brown.  Well,  it  is  worthy.  And,  of  course,  there  is  a  kind 
of  a  myth  that  all  Federal  judges  just  do  it  all  by  law  clerks,  but 
that  is  just  not  so.  We  couldn't  work  without  them.  As  a  matter  of 
fact,  I  would  quit  if  they  ever  took  my  law  clerks.  I  have  in  effect 
got  three  law  clerks  and  I  can  use  them  effectively. 

Senator  Burdick.  The  paralegal  help  you  are  talking  about  ? 

Judge  Brown.  Yes;  relates  primarily  to  the  staff  attorneys.  As 
for  law  clerks  to  a  judge,  most  of  us  change  them  every  year.  I 
think  that  is  good,  because  we  get  fresh  young  minds.  We  can  get 
pretty  set  in  our  ways.  So,  we  get  exposed  in  a  very  intimate  way  to 
new  ideas  and  new  thoughts  and  developments.  But  for  the  work  of 
the  court  as  an  institution,  it  would  be  desirable  to  have  a  lot  of 
continuity  by  mature  lawyers  under  competent  supervision.  There  is 
a  variety  of  things  that  they  could  do  to  be  of  great  assistance  to  the 
judges,  so  that  the  judges  could  turn  out  more  opinions  than  even 
we  are  doing  now.  And  I  have  tried  to  describe  some  of  those  proc- 
esses. 

Senator  Burdick.  How  do  you  like  the  phrase  "court  counsel"  ? 

Judge  Brown.  Court  counsel?  That  is  all  right.  We  call  it  staff 
attorneys.  We  are  trying  to  get  away  from  pro  se  law  clerks  or  law 
clerks.  We  will  take  it  by  whatever  name.  But  they  are  a  different 
sort  of — they  will  fill  a  role  that  is  not  really  filled  now. 

We  do  have  three  so-called  pro  se  law  clerks  that  we  are  able  to 
get  as  additions  to  the  clerk's  staff,  about  10  years  ago  when  we 
thought  we  had  a  crisis.  That  crisis  has  been  getting  worse  and 
worse,  but  we  haven't  been  able  to  get  any  more  of  these  pro  se 
clerks.  And  that  is  why  we  sought,  and  got,  the  approval  of  the  Ju- 
dicial Conference.  Now  we  are  seeking  the  approval  of  the  Congress 
for  this  added  staff. 

Senator  Burdick.  The  clerks  do  a  lot  of  digging  for  you,  don't 
they? 

Judge  Brown.  The  law  clerks  do ;  yes,  sir. 

Senator  Burdick,  You  mean  the  law  clerks  ? 

Judge  Brown.  The  law  clerks  do.  I  have  got  a  very  competent 
staff  of  clerks.  I  really  have  very  able  people.  And  my  deputy  clerk 
is  a  Frenchman  by  the  name  of  Ganucheau,  He  is  a  statistical  wizard. 
We  have  better  statistics  than  they  ever  can  get  up  in  Washington, 
because  they  come  up  too  late. 
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But  we  don't  have  any  machines.  We  were  able  finally  to  get 
him  a  good  calculator  that  he  just  loves  to  use,  and  he  can  turn 
out  any  kind  of  a  figure  that  I  need  to  have.  But  all  these  are  pretty 
much  worked  up  for  our  own  needs. 

That  pretty  well  sums  up  my  mission.  My  hope  is  that  I  have 
frightened  this  committee,  I  hope  I  have  frightened  the  Senate  and 
the  Congress.  No  longer  is  it  just  the  fifth  circuit.  Now  it  includes 
the  second  circuit,  the  ninth  circuit  and  the  sixth  circuit  has  prob- 
lems close  at  hand.  As  you  know,  the  committee  of  the  conference 
that  every  4  years  recommends  additional  circuit  judgeships  has 
recommended  approximately  24  additional  circuit  judges.  And  that 
is  in  the  face  of  the  fifth  circuit's  determination  that  we  don't  want 
more  than  the  present. 

So,  we  have  turned  the  judgeships  down.  Even  though  this  study 
showed  that  we  needed  seven  to  eight  more  on  any  reliable  statistical 
basis.  The  second  circuit  needed  five  more,  but  they  don't  want  to 
get  them  unless  they  have  to,  and  the  ninth  circuit  needed  about 
five  more. 

Senator  Burdick.  I  have  a  series  of  formal  questions  here,  but  I 
have  this  on  my  mind  right  now. 

What  would  be  your  opinion  as  to  the  advisability  of  doing  away 
with  three- judge  courts  ? 

Judge  Brown.  This  is  one  of  the  mysteries.  Nearly  everybody  has 
proposed  this  for  so  many  years.  We  even  tried  to  do  it  on  Interstate 
Commerce  appeals,  that  is  where  they  started.  And  it  has  gotten 
nowhere.  I  don't  think  there  is  any  real  opposition  to  it.  But  it  just 
is  not  a  very  attractive  thing,  apparently.  I  think  that  three  judge 
courts  are  a  real  problem.  And  I  point  that  out  in  this  statement. 

Since  I  became  chief  judge  in  1967  I  have  constituted  over  500 
three- judge  cases.  There  are  294  pending  as  of  the  last  count  some- 
time in  February  1972.  And  I  set  out  the  table  as  to  the  number  of 
cases  each  of  our  judges  has  in  addition  to  his  regular  work  on 
the  court  of  appeals. 

"What  is  so  different  now  is  that  frequently  these  three- judge  cases 
call  for  extensive  taking  of  testimony.  So,  there  are  three  judges 
sitting  up  there — it  is  an  unwieldy  thing — and  they  sit  there  for  3 
weeks  to  hear  witnesses.  We  have  had  a  number  of  those  in  New 
Orleans,  where  they  have  problems  with  the  State  district  attorney 
and  his  cases  growing  out  of  the  assassination  of  President  Kennedy. 
AVe  must  have  had  10  or  15  cases  where  three  judges  had  to  convene 
and  take  the  testimony  for  as  long  as  2  and  3  weeks  in  voter  regis- 
tration, reapportionment  cases  and  the  like.  They  are  not  the  nice, 
neat  little  legal  questions,  they  raising  unconstitutionality.  Now  they 
are  factually  complex  and  take  a  lot  of  time.  And  I  think  every- 
body is  pretty  much  of  the  view  that  nothing  really  is  gained,  be- 
cause in  the  first  place  the  only  review  is  by  the  Supreme  Court, 
and  by  the  nature  of  things  most  of  them  are  disposed  of  on  a  motion 
to  affirm. 

They  do  it  without  hearing  any  oral  argument.  But  the  Chief 
Justice  was  telling  us  the  other  day  that  for  a  recent  week  of  argu- 
ments, every  case  was  a  three- judge  case.  They  come  to  the  Supreme 
Court  without  an  opportunity  for  the  court  of  appeals  to  develop 
a  body  of  law  in  a  given  area. 
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And  that  is  one  of  the  strengths  about  the  intermediate  appellate 
system  of  the  courts  of  appeals.  It  lets  the  law  develop.  And  fre- 
quently the  Supreme  Court  will  deny  certiorari  in  a  number  of  cases, 
and  then  6  or  7  years  later  they  will  say,  "Now  it  has  jelled  to  the 
point  where  we  ought  to  review  these  major  things." 

I  think,  as  to  three- judge  courts,  we  ought  to  abandon  them. 
There  are  some  compromise  solutions,  one  of  which  is  not  to  have  a 
three- judge  court  unless  the  State,  say,  requests  it.  Frequently  the 
attorney  general  of  a  State  would  just  as  soon  have  a  single  judge 
pass  on  it,  and  it  comes  up  through  the  court  of  appeals. 

Senator  Btjrdick.  Why  should  that  be  an  exception  ? 

Judge  Brown.  I  don't  think  it  should  be.  But  somebody  has  pro- 
posed that.  You  see,  the  old  concept,  as  I  understand  it,  was  that  it 
was  unbecoming  for  a  single  Federal  district  judge  to  overrule  the 
sovereign  State  of  Texas  or  South  Dakota  or  something  like  that. 

Senator  Burdick.  You  could  let  the  circuit  decide  that? 

Judge  Brown,  That  is  right.  And  really  under  the  curious  way 
the  thing  has  developed  in  its  interpretation,  if  a  three-judge  court 
renders  a  declaratory  judgment  rather  than  a  positive  injunction,  the 
Supreme  Court  has  not  ruled  that  the  only  review  of  that  is  in  the 
court  of  appeals. 

And  then  sometimes  they  say,  "We  are  going  to  reserve  jurisdic- 
tion." So  it  is  a  real  mess,  the  whole  thing,  it  really  is.  It  doesn't  satisfy 
any  real  legitimate  objective,  in  my  judgment,  but  it  is  a  time  con- 
sumer for  us.  And  we  can  only  do  so  much  work. 

Senator  Burdick.  If  you  got  rid  of  the  three- judge-court  concept, 
could  you  realize  more  judge  power  for  other  cases? 

Judge  Brown.  That  is  right. 

Senator  Burdick.  I  am  thinking  of  all  the  ways  here  to  make  life 
more  pleasant  so  that  you  can  get  your  work  done. 

Judge  Brown.  There  is  going  to  be  plenty  of  it  to  do. 

Senator  Burdick.  You  are  all  going  to  have  a  lot  of  work  to  do 
no  matter  what  we  have  here. 

Judge  Brown.  Somebody  says  there  is  no  surcease,  and  I  don't 
think  there  is.  I  don't  really  know  what  the  solutions  are  going  to 
be.  Because  when  you  think  about  reducing  district  court  jurisdic- 
tion, diversity — first,  it  isn't  too  bad,  10  or  12  percent  of  our  docket. 
But  for  every  one  of  those  cases  we  give  up,  the  Congress  will 
have  supplied  about  three  new  ones  in  current  legislation,  and  I 
think  rightfully  so.  We  have  a  society  that  just  demands  constant 
regulation.  The  best  illustration  today,  I  guess,  is  ecology.  This  is 
big  business  now.  Five  years  ago  we  didn't  have  any  of  it,  prac- 
tically none.  Now  you  have  got  the  Sierra  Club,  or  a  group  of  con- 
servationists, or  a  group  of  fisherman,  and  you  have  got  to  be 
interested  in  what  they  have  to  say.  And  then  the  Congress  comes 
along  with  consumer  legislation,  with  credit  regulation.  Every  one 
of  those  is  a  Federal  case.  You  no  longer  can  say  "Don't  make  a 
Federal  case  out  of  it,"  because  nearly  everything  is  a  Federal  case. 

So,  I  don't  think  there  is  any  likelihood  of  our  work  lessening. 
It  is  going  to  increase  both  from  the  statutory  substanative  changes 
and  from  the  ingenuity  of  lawyers  in  the  dynamic  field  of  the  14th 
amendment,  and  I  don't  know  how  many — I  made  a  statement  some 
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7  or  8  years  ago  that  I  thought  most  of  our  civil  rights  thing  would 
start  to  level  off. 

Well,  that  was  a  very  foolish  statement.  But  the  cases  are  of  a 
new  kind.  Of  course,  we  still  have  school  cases,  lots  of  them. 

As  the  Chief  Justice's  opinion  in  the  Swann  case  pointed  out — I 
supplied  information  to  the  court  that  in  a  period  of  roughly  9 
months  we  had  decided  193  separate  school  cases  by  either  orders 
or  opinions,  approximately  50  by  orders  and  about  140  by  opinions. 

So,  this  business  just  keeps  on  coming. 

Senator  Burdick.  If  it  would  be  of  any  comfort  to  you,  when  my 
father  was  in  the  Congress  in  the  other  House  he  generally  came 
home  in  July,  his  job  was  through  for  the  year.  Lately  we  have 
been  coming  home  ndt  much  before  Christmas.  So  our  job  has  in- 
creased, too. 

Judge  Browx.  It  really  has.  And  I  don't  think  that  we  can  hope 
for — I  personally  don't  want  it — to  have  the  ease  that  I  was  able  to 
experience  in  my  first  2  or  3  years,  on  the  bench.  I  once  referred  to 
that  time  as  "the  tranquil  days."  At  the  end  of  my  first  year  I  told 
my  secretary  about  July  1,  "Something  has  happened  to  me  that 
never  happened  before." 

And  she  said,  "What  do  you  mean?" 

And  I  said,  "I  am  out  of  work." 

I  had  written  every  opinion  and  I  didn't  have  anything  to  do 
really  until  October. 

Well,  it  was  nice.  I  haven't  had  a  vacation  for  years.  Most  of  our 
judges — we  just  don't  get  many  vacations.  One  of  the  problems, 
when  we  get  back  to  this  screening,  is  it  is  the  proverbial  tiger  by 
the  tail  in  reverse.  It  never  lets  you  go.  Because  when  I  get  back 
tonight  to  Houston,  in  my  closet  at  the  front  door — and  I  have 
had  to  cut  a  big  opening  so  that  my  law  clerks  can  dump  this  stuff 
in  there — I  will  have  a  couple  of — we  call  them  screenies — in  which 
I  am  the  initiating  judge  or  a  member  of  the  panel,  and  I  have  to 
approve  its  classification  or  opinion,  and  so  on.  This  goes  on  and 
on  in  every  kind  of  religious  holiday,  and  every  kind  of  national 
holiday,  during  the  summer,  the  winter,  and  so  on. 

So,  I  don't  think  we  are  going  to  have  much  relief.  But  it  isn't 
a  matter,  it  really  isn't  a  matter  of  what  our  personal  wishes  might 
be.  It  is  that  the  system  itself  is  imperiled,  because  something  has 
to  give.  You  can  do  so  much  work,  and  if  you  do  more  you  kill 
yourself,  or  you  kill  the  law.  And  I  think  we  have  got  to  find  a 
way  out  to  prevent  either  such  occurrence. 

Senator  Burdick.  One  more  question. 

Suppose  instead  of  splitting  and  increasing  circuits  we  increased 
the  judge  supply.  If  you  do  that,  and  you  go  beyond  the  15,  what 
happens  to  your  en  banc  situation?  Is  there  any  improvement  along 
those  lines? 

Judge  Browx.  Well,  en  banc  is  another  real  problem  in  a  large 
court.  We  have  had  within  the  last  3  months  approximately  135 
petitions  for  rehearing  en  banc.  I  have  put  the  figures  in  the  sup- 
plemental statement. 

Now,  under  the  revised  rule,  FRAP  rule  35,  if  a  judge  on  the 
court,  on  the  panel,  or  a  member  of  the  court  in  active  service,  re- 
quests it,  you  must  have  a  poll.  But  the  parties,  the  Supreme  Court 
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has  ruled,  are  entitled  to  have  their  application  for  rehearing  en 
banc  submitted  to  every  member  of  the  court. 

Now,  that  is  all  they  are  entitled  to.  They  cannot  compel  a  vote. 
Well,  I  have  set  up  what  we  call  the  pinkie  or  prepinkie  system,  so 
that  we  wouldn't  have  to  engage  in  correspondence  and  telephone 
calls.  When  an  application  comes  in  for  a  rehearing  en  banc,  the 
clerk  sends  it  out  with  a  copy  of  the  slip  opinion  and  the  briefs 
to  every  member  of  the  court,  with  a  pink  cover  sheet  that  says  who 
the  notify  judge  is,  and  the  date  by  which  he  must  be  notified  that 
a  judge  requests  a  poll.  That  enables  each  judge  to  decide  whether 
a  poll  should  be  requested.  Out  of  the  133,  only  three  have  been 
granted  rehearing  en  banc. 

Much  of  this  is  a  great  abuse  on  the  part  of  lawyers.  And  I  am 
about  ready  to  write  an  opinion  that  I  hope  will  sort  of  emphasize 
this.  In  so  many  cases  they  have  lost,  but  it  isn't  worthy  of  an  en 
banc.  But  it  imposes  the  work.  I  will  have  when  I  get  home  at  night 
at  least  three  of  those  things,  too,  and  I  have  to  look  at  it  and  read 
the  petition  for  rehearing.  And  in  almost  99  percent  of  the  cases  I 
just  write  on  there,  "I  don't  want  e.b.",  en  banc,  and  my  secretaries 
know  what  to  do  with  that,  it  doesn't  take  any  further  steps  by  me. 

If  any  one  judge  wants  a  poll  on  it,  he  notifies  me  and  I  take  a 
poll.  And  there  again  I  have  a  form  for  that,  I  have  a  form  for  the 
ballot,  and  I  have  a  form  for  the  election  returns,  too.  I  couldn't 
operate  without  them.  But  these  are  all  very  time-consuming  things 
that  really  don't  advance  the  law  very  much. 

Senator  Burdick.  Is  there  really  a  need  for  en  banc  hearings  in 
any  case? 

Judge  Brown.  I  think  in  theory  you  almost  have  to  have  it,  as 
long  as  you  follow  a  system,  which  we  try  to  follow,  and  that  is 
that  one  panel  doesn't  consciously  overrule  another.  But  when  a 
panel  is  convinced  that  the  precedent  is  really  wrong,  then  you 
ought  to  have  some  way  in  the  court  to  right  this  without  imposing 
another  case  on  the  Supreme  Court  without  the  benefit  of  the  de- 
veloped views  of  the  court  of  appeals. 

But  it  is  a  very  unsatisfactory  system.  And  there  have  been  some 
suggestions  that  the  statute  be  changed  so  that,  say,  out  of  a  15-man 
court  that  the  nine  senior  members  would  pass  upon  the  en  bancs. 
Well,  there  is  something  very  unsatisfactory  about  that,  particularly 
if  you  happen  to  be  one  of  the  six  junior  judges,  you  don't  have 
an  effective  voice  on  these  changes. 

So,  it  again  is  one  of  those  things  that  imposes  a  problem,  and 
the  solution  is  not  an  easy  one. 

Senator  Burdick.  When  you  have  an  en  banc  do  you  have  a  full 
hearing  on  it?  Is  each  judge  required  to  be  present? 

Judge  Brown.  Most  of  our  en  bancs  are  granted  on  the  request 
of  a  judge  rather  than  a  party.  The  last  three  of  them  have  been 
on  the  poll  requested  by  some  judge,  and  a  poll.  Once  granted, 
most  of  them  are  disposed  of  on  briefs  without  oral  argument. 
Whether  we  will  change  this  I  don't  know.  After  some  9  years, 
having  left  our  New  Orleans  courthouse  on  Camp  Street  9  years 
ago  under  pressure  to  get  out  so  that  they  could  get  it  rehabilitated, 
we  are  going  to  move  back  into  it  by  September.  We  have  arrange- 
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ments  for  17  judges  and  three  courtrooms,  including  a  bench  that 
will  seat  15  to  17  judges. 

We  will  be  meeting  in  New  Orleans  much  more  frequently  with 
all  the  judges  there.  So,  I  think  we  may  have  more  oral  arguments. 
The  only  place  we  could  have  oral  arguments  now  is  in  Houston  in 
one  of  the  two  ceremonial  district  courtrooms.  We  had  to  have  con- 
structed a  double-tiered  bench  that  was  collapsible,  but  the  district 
judge  decided  he  likes  it,  so  it  is  there. 

One  wag  while  arguing  a  case  said  that  he  hoped  that  the  judges 
on  the  lower  bench  would  not  feel  offended  if  he  spoke  over  their 
heads  to  the  senior  judges.  But  oral  arguments  with  15  judges  is 
quite  an  experience. 

Senator  Burdick.  Is  there  any  merit  to  the  suggestion  that  you 
could  divide  your  court  up  into  sections,  divisions  ? 

Judge  Bro^vx.  I  don't  see  that  that  helps  at  all.  In  the  first  place, 
if  you  are  going  to  have  institutional  unity  in  the  sense  that  one 
division  can't  decide  a  particular  issue  one  way  and  another  divi- 
sion another  way,  each  of  the  two  divisions,  no  matter  how  described 
or  called,  has  to  read  and  keep  abreast  of  all  the  output  of  both 
divisions.  And  in  a  sense  that  is  what  we  have  now  with  a  screening ; 
we  have  panels  the  first  group  of  which  lasted  for  2  years,  and  now 
they  have  lasted — we  reconstituted  them  in  January  and  they  are 
going  to  go  to  December  31, 1972,  for  a  year. 

So,  we  are  operating  five  divisions  on  nonorally  argued  cases.  But 
we  still  have  to  keep  abreast  of  the  slip  opinions.  And  when  I  get 
home  at  night  I  will  have  50  of  those  to  look  at,  too. 

Senator  Burdick.  Isn't  there  some  way  that  you  could  cut  down 
the  number  of  participants  on  en  banc  so  that  you  wouldn't  have 
to  have  the  full  complement  of  the  court  ? 

Judge  Browx.  It  doesn't  seem  to  me  that  that  could  be  achieved, 
because  the  division  would  have  the  responsibility  for  deciding  the 
cases  assigned  to  it.  but  if  its  decision  was  contrary  to  a  decision 
of  another  division,  you  would  have  to  have  the  full  court  then  to 
resolve  the  difference.  And  you  could  never  escape  from  the  necessity 
of  keeping  abreast  of  the  output  of  each  of  the  one,  two,  three,  or 
four  divisions. 

Senator  Burdick.  Counsel? 

Mr.  Westphal.  Judge,  I  think  the  point  involved  here  is  this.  As 
I  understand  it,  the  statistics  developed  by  the  Administrative  Office 
indicate  that  your  court,  which  now  has  15  active  judges,  should 
have  22  active  judges. 

Judge  Browx.  That  is  correct. 

Mr.  Westphal.  Now,  assume  that  you  were  authorized  and  were 
given  the  full  complement  of  22  active  judges;  with  a  court  of  that 
size  would  there  be  any  advantage  if,  for  example,  we  could  divide 
those  22  judges  into  two  seven-judge  divisions  and  one  eight-judge 
division  and  assign  some  particular  substantive  subject  matter  to 
them,  as  the  ABA  report  has  indicated  is  a  possibility;  and  then 
for  that  particular  subject  matter,  only  those  seven  judges  or  those 
eight  judges  on  that  division  would  then  have  to  sit  to  give  en  banc 
consideration  to  the  case  ? 
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Judge  Browx.  Do  I  understand  that  the  division  would  have  the 
power  of  the  full  court  with  respect  to  the  given  subject  matter? 

'Sir.  Westpiial.  That  is  right. 

Judge  Brown.  Well,  this  has  been  proposed  in  Professor  Carring- 
ton's  study  for  the  ABA  Foundation.  Our  judges  reacted  quite 
strongly  against  it.  A  couple  of  years  ago  we  were  trying  to  work 
up  what  we  called  a  crisis  project  for  the  Federal  Judicial  Center, 
in  the  hopes  of  getting  some  LEAA  money.  And  I  understand  this 
is  going  to  be  done  in  the  third  circuit.  When  proposed  finally,  the 
control  aspect  of  that,  from  a  research  standpoint,  called  for  one  or 
two  panels  to  have  responsibility  for  all  the  criminal  cases. 

Our  judges  were  just  adamant  against  that,  for  two  reasons.  First, 
there  ought  not  to  be  a  court  of  experts.  I  am  a  maritime  lawyer, 
of  all  things,  from  Nebraska,  where  I  had  to  go  22  miles  to  swim, 
but  I  ended  up  as  a  maritime  lawyer,  and  I  hope  a  good  one. 

Senator  Burdick.  You  have  got  the  Missouri  River. 

Judge  Brown.  I  was  closer  to  the  Platte  River,  and  it  was  dry 
most  of  the  time. 

You  don't  want  a  court  of  experts.  Maybe  we  are  going  to  come 
to  that.  But  the  wisdom  of  the  federal  system  is  that  it  gives  a  broad 
point  of  view.  And  this  is  the  argument,  you  know,  that  is  inherent 
in  the  problem  about  review  of  tax  cases:  Should  we  have  a  court 
of  tax  appeals  ? 

Mr.  Westphal.  What  was  the  second  reason — the  first  reason 
being  that  they  were  afraid  of  specialization  or  did  not  desire  spec- 
ialization— what  was  the  second  reason  ? 

Judge  Brown.  I  guess  it  is  just  an  aspect  of  the  same  thing,  that 
you  would  be  limited  to  a  particular  kind  of  case,  and  from  the 
standpoint  of  intellectual  stimulation,  you  just  become  stagnant. 

Mr.  Westphal.  Now,  then,  as  I  understand,  the  ABA  concept  for 
this  substantive  division  it  proposes  that  there  be  a  periodic  rotation 
of  judges  in  order  to  avoid  one,  specialization,  and  two,  stagnation. 

I  appreciate  the  fact  that  if  a  judge  sat  on  nothing  but  habeas 
corpus  cases  or  direct  criminal  appeals  for  3  years  he  would  prac- 
tically go  out  of  his  mind. 

Judge  Brown.  Right. 

Mr.  Westphal.  Now,  the  proposal  is  that  part  of  those  seven 
judges  on  a  division  be  rotated  periodically.  And  I  would  think 
that  the  shorter  the  period  of  assignment  to  a  specific  division  the 
better,  because  it  keeps  that  judge  in  the  general  perspective  of  all 
the  cases  coming  to  that  court,  and  it  avoids  stagnation. 

But  by  doing  this  we  then  have  a  system  whereby  you  can  employ 
as  many  as  22  judges  or  25  judges  on  a  court  of  appeals,  and  their 
problem  of  keeping  up  with  the  decisions  by  other  divisions  of  the 
court  is  basically  the  same  as  they  now  have  in  trying  to  keep  up 
with  decisions  of  other  panels,  other  three- judge  panels.  That  is 
going  to  be  the  same. 

Judge  Brown.  You  are  not  going  to  get  much  benefit  from  that. 

Mr.  Westphal.  In  any  event,  do  you  agree  that  this  ABA,  or 
so-called  Carrington  division  concept,  is  one  of  the  things  that  this 
study  should  give  some  serious  thought  to  ? 

Judge  Brown.  I  think  it  certainly  ought  to  inquire  into  it  in  con- 
siderable depth.   I  know  the  reaction  of  all  my  judges  would  be 
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adverse.  But  that  is  not  to  say  that  it  ought  not  to  be  studied  from 
a  governmental,  legislative  standpoint.  The  ABA  can  do  some  things, 
but  you  have  to  legislate.  There  is  a  lot  of  mechanical  experience. 
And  my  experience  indicates  that  the  shorter  the  duration  of  assign- 
ment to  a  particular  category  of  cases,  the  greater  the  likelihood  is 
that  you  would  be  overlapping  some  two  or  three  of  those  so-called 
panels. 

So — and  another  thing,  I  am  not  at  all  sure  that  our  problem 
arises  from  an  unfamiliarity  with  a  particular  kind  or  type  of 
case.  Our  experience  is  a  pretty  universal,  broad  one.  And  you  have 
to  be  aware  of  all  the  criminal  law,  the  constitutional  concepts,  be- 
cause today  everybody  is  going  to  have  a  constitutional  claim. 

Mr.  Westphal.  The  great  problem  is  just  the  sheer  volume  of  the 
incoming  cases. 

Judge  Browx.  That  is  correct. 

Mr.  Westphal.  Now,  then,  you  have  already  said  that  while  a 
nine- judge  court  is  ideal  in  theory  because  it  is  workable  for  en 
banc  purposes,  and  it  is  closely  knit  enough  so  that  you  can  have 
the  full  court  participate,  nine  members  are  just  physically  unable 
to  handle  the  volume  of  business  coming  into  the  circuit. 

Judge  Brown.  Right. 

Mr.  Westphal.  Your  own  circuit  has  15  judges. 

Judge  Brow^x.  Right. 

Mr.  Westphal.  And  you  have  operated  with  as  many  as  19  or  20 
full-time  service  judges. 

Judge  Browx.  That  is  correct. 

JSIr.  Westphal.  Now,  if  we  have  to  adhere  to  nine,  we  are  going 
to  need  at  least  35  circuits  in  this  country  within  the  very  near 
future.  If  we  adhere  to  the  number  of  15,  we  are  going  to  have  to 
have  some  21  circuits,  possibly.  So  that  the  real  problem  for  the 
Commission  to  study  is :  How  can  you  effectively  and  efficiently  find 
a  system  under  which  a  maximum  number  of  judges  can  be  devoted 
to  the  work  of  a  court  of  appeals  without  sacrificing  due  process, 
and  without  sacrificing  justice;  isn't  that  the  essence  of  the  problem? 

Judge  Browx.  That  is  it. 

Mr.  Westphal.  So  that  any  of  these  alternatives,  whether  it  is 
the  ABA  suggestion  or  the  Carrington  suggestion,  or  Judge  Hufsted- 
ler's  suggestion,  all  of  these  should  be  examined  by  this  Commis- 
sion, and  the  advantages  of  each  particular  suggestion  studied  out 
and  pointed  out,  so  that  in  the  final  analysis  Congress  can  make 
the  ultimate  choice  that  is  going  to  have  to  be  made  in  order  to 
keep  our  system  running  most  efficiently  ? 

Judge  Browx.  I  certainly  subscribe  to  that.  And  I  don't  think 
that  judges  can  say  in  advance  that  we  wouldn't  accept  it.  As  a 
matter  of  fact,  we  would  have  to  accept  it.  But  it  illustrates  the 
kind  of  inquiries  that  ought  to  be  made. 

I  could  make  one  further  comment  that  is  sort  of  pertinent  to 
this  whole  problem.  You  know  every  4  years  they  also  increase  the 
number  of  district  judgeships.  We  have  an  omnibus  judgeship  bill; 
it  is  on  a  4-year  basis.  We  got  19  new  judges  a  couple  or  3  years 
ago.  The  requests  that  we  made  at  this  Conference  Committee  calls 
for  28  more  in  the  fifth  circuit,  which  brings  us  up  over  a  hundred. 
Of  course,  this  is  where  the  business  originates.  And  the  Director  of 
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the  Administrative  Office  at  the  Judicial  Conference  tells  us  that 
by  the  year  1980  we  will;  on  a  minimum  statistical  projection,  need 
an  additional  130  district  judgeships  to  make  the  total  of  approxi- 
mately 540  against  approximately  400  at  the  present  time.  Well, 
that  is  a  25 -percent  increase.  And  you  can  see  what  that  is  going 
to  do  to  us. 

Mr.  Westphal.  And  it  has  been  predicted  that  that  figure  will 
double  over  the  next  10  years. 

Judge  Brown.  I  don't  know  whether  we  will  have  a  junior  grade 
Supreme  Court,  or  an  intermediate  court  of  appeals.  Judge  Huf- 
stedeler  is  thinking  in  terms  of  this,  the  national  court,  and  so  on. 
I  think  it  is  something  that  really  challenges  everybody.  And  cer- 
tainly the  Congress  is  going  to  have  to  make  legislative  choices 
that  are  really  not  for  the  judiciary  although  we  need  to  be  con- 
sulted about  how  well  we  think  it  will  work. 

Senator  Bijrdick.  Are  you  thinking  that  maybe  we  might  have 
more  than  one  Supreme  Court  ? 

Judge  Brown.  There  are  some  who  think  that  it  might  be  a  good 
solution.  And  while  they  did  have  10  Justices  at  one  time  in  history, 
the  likelihood  of  their  ever  increasing  the  size  of  that  Court  is  not 
very  great. 

Mr.  Westphal.  Many  of  those  choices  should  be  studied  for  a 
long-range  solution. 

Judge  Brown.  That  is  correct. 

Mr.  Westphal.  And  even  though  legislatively  some  of  them  would 
be  implemented  now,  some  of  them  you  wouldn't  have  to  implement 
for  5  years. 

Judge  Brown.  You  can  just  think  of  hundreds  of  illustrations  of 
the  kind  of  legislative  judgments  that  must  be  made. 

For  instance:  social  security  cases.  There  are  30,000  or  40,000  of 
those  that  have  been  processed  through  HEW.  We  get  them  in  a 
hard  fiberback  record,  with  almost  illegible  Xerox  copies  of  medical 
reports  and  things  like  that.  Under  the  system  now,  if  an  applicant 
doesn't  like  the  Secretary's  ruling — and  he  never  made  it,  of  course, 
but  some  examiner  did — he  goes  to  the  district  court  to  appeal  from 
it.  Under  the  statute,  if  there  is  a  fair  basis,  in  the  record,  of  sub- 
stantial evidence,  the  reviewing  court  has  to  affirm  it.  But  then 
they  have  an  appeal  as  a  matter  of  right.  So  the  same  question 
comes  to  us,  but  now  instead  of  one  judge  it  is  now  three  judges.  There 
is  not  a  large  number  of  these  cases,  but  the  problem  is  much  felt 
in  Labor  Board  cases,  which  they  constitute  a  very  major  part  of 
our  work.  I  would  say  most  Labor  Board  cases  involve  purely  factual 
disputes,  whether  somebody  did  this  or  did  that  while  working  in 
a  textile  mill  or  as  a  truckdriver  or  something  like  that.  And  in  a 
lot  of  those  things  the  Congress  may  have  to  say:  We  just  aren't 
going  to  have  judicial  review  as  a  matter  of  right;  it  has  got  to  be  on 
a  kind  of  a  selective  basis. 

Senator  Burdick.  I  don't  know  whether  you  would  care  to  com- 
ment any  more  about  what  the  solution  may  be,  but  would  you  be 
agreeable  to  splitting  the  fifth  circuit? 

Judge  Brown.  Our  judges  have  done  two  things. 

First,  we  have  resolved  unanimously — there  were  differences,  but 
we  are  unanimous  that  15  is  the  maximum  we  ought  to  try  to  work 
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with.  On  splitting  just  our  circuit,  we  have  not  taken  any  formal 
vote.  But  I  think  the  sentiment  of  the  great  majority  of  the  judges 
would  be  opposed  simply  to  splitting  the  fifth  circuit. 

In  the  first  place,  there  are  some  choices  there  that  have  very 
serious  political  implications  and  sociological  implications,  because 
of  the  nature  of  the  cases  we  have,  and  the  geographical  places  to 
which  each  of  the  judges  would  go  in  executing  the  split. 

We  have  written  enough  now  so  that  an  objective  student  could 
figure  out  pretty  much  how  each  of  us  feel  about  many  of  these 
sensitive  issues.  I  think  a  split  doesn't  do  any  good.  That  is  the 
trouble;  it  just  doesn't  do  any  good,  because  the  business  is  there, 
and  if  we  are  going  to  be  back  to  the  concept  of  nine  judges,  it 
isn't  going  to  be  enough.  How  many  more  are  we  going  to  have 
then?  These  problems  need  to  be  looked  into  and  hopefully  some 
sore  of  solution  arrived  at.  But  as  my  statement  points  out — and 
the  supplemental  statement  indicates  the  experience  this  year  on 
the  origin  of  business  by  States — you  can  just  take  these  States 
and  figure  out  what  the  caseload  would  be. 

One  appendix  shows  for  example,  that  about  54  percent  of  our 
business  comes  from  two  States :  Texas  and  Florida.  Well,  you  lump 
Florida  and  Georgia  together  with  the  number  of  judgeships  they 
have  now,  and  they  won't  get  net  benefit  out  of  it.  You  simply 
have  to  pour  some  more  judges  in.  And  then  if,  for  example,  you 
add  the  other  four  States — Texas,  Louisiana,  Mississippi,  and  Ala- 
bama— we  would  have  to  have  more  judges  than  the  ones  that  are 
now  residents  within  those  States.  With  the  likely  increase  of  busi- 
ness as  we  now  project,  you  would  be  back  again  in  a  couple  or  3 
years  for  additional  judgeships.  Once  again  it  would  be  up  to  15 
or  more.  And  if  you  split  the  present  fifth  into  three,  you  have 
added  another  two  courts  of  appeal,  with  possible  conflicts  that 
the  Supreme  Court  has  to  kind  of  police. 

Senator  Btjrdick.  The  fifth  circuit  now  needs  22  judges? 

Judge  Brown.  If  that  was  split,  you  would  have  two  circuits  of 
11  judges.  We  have  15  now;  22  are  statistically  required. 

Senator  Burdick.  And  if  you  split  that  circuit  and  you  get  11 
judges,  it  wouldn't  be  but  a  short  time  before  it  would  be  15  again? 

Judge  Brown.  That  is  right.  It  doesn't  really  solve  it.  And  you 
can  do  this,  too,  by  sort  of  a  domino  game  of  moving  these  States 
around  for  adhesion  by  addition  to  the  Fourth  Circuit,  the  present 
Sixth  Circuit,  the  present  Eighth  Circuit,  and  the  present  Tenth  Cir- 
cuit. But  there  again  it  just  doesn't  do  any  good;  it  doesn't  solve 
these  problems;  they  are  still  there.  I  think  one  thing  about  this 
is  that  somebody — and  I  can't  think  of  anybody  that  is  constitu- 
tionally more  able  to  do  it  than  the  Congress  through  this  particular 
subcommittee — has  to  look  at  this  in  terms  of  its  national  impact. 

Senator  Burdick.  Getting  back  to  your  screening  process  once 
more,  how  have  the  lawyers  accepted  this  ? 

Judge  Brown.  You  know,  that  is  the  most  remarkable  thing. 
I  keep  hearing  from  some  of  my  judges  who  report  the  bar  doesn't 
like  it.  I  have  never  had  anybody  complain  very  much  to  me.  But 
we  have  had  only  approximately  six  petitions  for  certiorari  which 
attacked  the  system.  And  three  of  those  were  in  criminal  cases, 
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where  that  is  the  only  hope  the  man  had,  because  the  merits  didn't 
give  him  much  escape. 

So,  the  bar,  whether  they  have  just  acquiesced  saying  they  can't 
do  much  about  it  I  don't  know,  but  they  have  not  challenged  it. 
One  thing  we  decided  was  that  we  ought  to  set  it  up  so  that  it  was 
automatic  in  its  execution.  Now,  your  old  circuit,  the  Eighth  Circuit, 
copied  a  good  part — It  started  formally  with  the  Sixth  Circuit, 
but  they  haven't  really  done  anything  with  it  in  my  judgment.  All 
they  use  screening  for  was  to  decide  whether  it  was  a  15-minute  or 
a  30-minute  oral  argument. 

The  Eighth  Circuit  copied  a  good  deal  of  ours,  but  then  stopped 
somewhat  short. 

Senator  Burdick.  The  question  was  how  the  lawyers  in  the  bar 
accepted  the  screening  process. 

Judge  Brown.  In  the  Eighth  Circuit  they  have  a  kind  of  a  modi- 
fication of  it.  And  in  none  of  these  have  I  seen  any  indication  at 
all  that  the  bar  disfavors  it.  As  I  say,  again,  I  don't  know  whether 
they  just  acquiesced  because  they  can't  do  much  about  it,  or  they 
haven't.  And  there  has  been  only  one  critical  article  about  it,  and 
it  was  written  by  a  judge  on  the  Sixth  Circuit.  But  I  understand, 
while  his  statistics  were  sound  at  one  time,  now  his  chief  judge 
feels  that  the  Sixth  Circuit  too  is  faced  with  some  pretty  serious 
volume  problems,  too. 

But  I  think  by  and  large  that  the  bar  just  accepts  this  as  a  sort 
of  inevitable  necessity.  And  the  fact  remains,  somebody  wins  in 
every  one  of  those  cases  anyway.  And  that  is  probably  the  re- 
deeming feature. 

Senator  Burdick.  So  you  always  have  half  of  them  on  your  side. 

Judge  Brown.  That  is  correct. 

I  started  to  say  this  about  the  Eighth  Circuit,  There  was  a 
thought  at  first  that  we  had  to  give  the  parties  noice  and  an  oppor- 
unity  to  show  cause  why  they  ought  not  to  have  the  case  disposed 
of  without  oral  argument.  But  we  concluded  that  if  we  gave  them 
that  sort  of  notice  and  then  had  a  motion  to  consider,  we  might  as 
well  go  ahead  and  hear  the  case.  So,  what  we  did,  if  we  decided 
it  was  a  summary  II,  and  we  would  give  them  a  rule  18  notice, 
which  recites  the  rule.  Sometimes  they  will  complain,  but  most  of 
the  time  they  don't  complain,  and  if  they  do  complain,  we  invari- 
ably just  overrule  it,  and  proceed  and  dispose  of  its  as  we  classed  it. 

Senator  Burdick.  What  changes  would  occur  in  the  screening 
process  if  the  staff  lawyers  were  authorized,  these  para-professionals 
or  whatever  you  call  them. 

Judge  Brown.  What  it  would  do  is,  it  would  expedite  the  move- 
ment of  these  cases.  Particularly  in  the  criminal  field  and  the  habeas 
corpus  field,  the  staff  attorneys  attached  to  the  court  would  analyze 
these  records,  many  of  them  just  very  poor  copies,  prepare  memo- 
randa pinpointing  the  exact  places  in  the  record  for  the  judge  to 
see,  and  occasionally  prepare  proposed  types  of  per  curiam  orders 
for  submission  to  the  judge.  And  with  the  judge's  added  law  clerk — 
we  hope  to  get  the  third  law  clerk — that  judge  ought  to  be  able 
to  increase  his  output,  by,  I  would  say,  another  third,  without  sacri- 
ficing the  quality  of  the  work. 


105 

Senator  Burdick.  If  the  judges  make  the  final  decision,  that 
would  probably  meet  any  objection  the  litigrants  might  have? 

Judge  Browx.  That  is  correct.  And  with  an  established  more  or 
less,  career  system  under  competent  supervision,  I  think  the  bar 
would  have  confidence  in  the  capacity  of  these  people  as  staff  work- 
ers to  accurately  analyze  records,  issues,  and  the  like.  I  think  an 
illustration— it  isn't  at  all  uncommon  to  have  a  four  or  five  hundred 
page  record.  But  as  vou  know  from  your  experience  as  a  lawyer, 
the'  case  is  going  to  turn  on  about  ten  to  twenty  pages.  My  frequent 
instructions  to  one  of  my  own  law  clerks  is  that  you  read  this 
whole  record,  these  are  the  areas  in  which  I  want  you  to  write  do^yn 
every  page  where  it  comes  close  to  even  mentioning  it.  And  I  will 

read  all  of  that  part  myself.  .      .  n       i       -,    j 

But  I  will  end  up  reading  five  pages  instead  of  five  hundred. 
And  you  can  do  that,  too,  in  connection  with  briefs  and  with  deci- 
sions, too.  ,  /e         /.  u      4. 

Senator  Burdick.  Judge,  I  have  to  return  to  the  office  tor  about 
4  minutes.  The  staff  has  a  series  of  questions. 

Would  you  wait  for  me,  for  my  return  ? 

Judge  Browx.  I  would  be  very  happy  to  do  so,  sir. 

(Recess.) 

Senator  Burdick.  All  right,  Judge. 

Judge  Browx.  May  I  talk  a  little  bit  more  about  the  use  of  the 
staff  attorneys? 

Senator  Burdick.  Yes. 

Judge  Browx.  This  is  like  anything  else,  like  our  screening  system. 
It  is  experimental.  But  how  can  we  ever  find  out  whether  something 
is  going  to  work  unless  we  can  do  it  and  try  it? 

Now,  I  am  confident  that  Federal  judges  have  demonstrated  for 
years  that  you  can  safely  employ  young  women  and  men  lawyers  as 
vital  helpers.  And  our  court  and  the  Second  Circuit  and  the  D.C. 
Circuit  have  had  these  staff  people  generally  attached  to  the  clerk's 
office.  We  know  we  can  safely  use  them,  and  we  have  for  10  years. 
We  expand  this  thing  and  raise  its  professional  tone  and  then 
experiment  each  day  with  new  ways  in  which  they  can  be  of  help  to 
the  court.  Through  trial  and  error  we  put  our  finger  now,  on  the 
practices  that  are  dangerous,  and  you  stop  them.  We  have  a  perfect 
illustration.  And  it  goes  back  also  to  this  problem  that  you  posed, 
Mr.  Westphal,  about  dividing  it  up  by  categories. 

You  will  see  a  reference  in  my  statement  to  a  so-called  standing 
panel  system.  Now,  that  is  a  kind  of  an  ambiguous  misnomer,  because 
those  panels  are  now  standing  in  the  sense  that  they  were  named 
on  January  1,  and  the  three  judges  of  each  panel  will  serve  together 
until  next  December  31. 

But  we  thought  that  we  could  increase  the  number  of  summary  II  s 
if  the  panel  responsible  for  classification  as  II,  II,  or  IV  had  to 
hear  the  oral  argument,  if  they  decided  it  needed  oral  argument. 
AVhat  our  experience  had  shown  before  was  that  some  judges,  per- 
fectly naturally,  with  no  suggestion  of  any  impropriety,  they  would 
see— a  tax  case  would  be  a  good  illustration— you  can't  even  repeat 
the  law  when  you  put  it  down  it  is  so  complicated.  The  screening 
judge  might  easily  conclude  that  oral  argument  isn't  going  to  help 
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any,  but  this  is  a  difficult  case,  and  I  just  believe  I  will  class  this 
as  a  III  or  IV,  because  the  chances  are  I  will  never  be  on  the  panel 
that  hears  it. 

Well,  we  thouo;h  we  could  discourage  that  tendency  by  having 
standing  panels.  Under  that  system  if  you  clased  it  as  a  II,  it  was 
handled  just  like  it  was  then  and  it  now  is.  But  if  you  classed  it 
as  a  III  or  a  IV,  that  screening  panel  had  to  hear  it.  Our  experience 
was  the  number  of  summary  II's  shot  up  from  about  45  percent  to 
67  percent. 

This  was  good  in  a  lot  of  ways,  because  I  think  we  learned  how 
to  classify  cases  better.  But  those  panels  ran  their  own  calendar,  their 
own  docket,  and  they  decided  when  they  were  going  to  meet  and  sit 
and  where.  There  are  several  bad  things  about  this.  In  effect,  we 
had  five  separate  courts,  just  five  separate  courts,  because  one-fifth 
of  all  the  cases  they  filed  were  going  to  be  handled  by.  We  were 
losing  what  we  like  to  call  cross-pollination,  which  comes  by  having 
the  influence  of  a  Texas  member  of  the  court  on  a  Georgia  case, 
or  Judge  Bell's  influence  as  a  Georgia  lawyer  and  judge,  on  a  Texas 
case. 

It  also  imposed  unreasonable  burdens  on  the  litigants,  because 
when  each  panel  was  autonomous  and  had  its  own  calendar,  you  had 
to  sit  in  one  place;  and  New  Orleans  was  inadequate  for  want  of 
physical  facilities,  so  the  panel  would  sit  in  Atlanta  or  Jacksonville, 
or  Houston,  and  you  would  drag  parties  thousands  of  miles  all  the 
way  from  INIiami  or  Texas  or  El  Paso  to  Atlanta. 

So  in  about  3  months'  time,  the  parochial  nature  of  this  thing, 
with  really  five  parochial  courts,  and  this  impostion  on  litigants,  con- 
vinced us  that  the  advantages  were  outweighted  by  these  disadvan- 
tages. So,  we  terminated  this  and  returned  to  what  we  called  our 
regular  screening  which  is  what  we  follow  today. 

Now,  this  was  a  helpful  experience,  because  it  helped  a  lot  of 
judges  see  that  they  could  classify  more  cases  as  summary  II's  than 
formerly.  And  the  proof  of  that  is  that  now  it  has  leveled  off  to 
about  55  percent.  And  the  detailed  figures  show  just  how  that  has 
been  growing  every  3-month  period. 

Mr.  Westphal.  In  your  New  Orleans  courthouse:  How  many 
separate  courtrooms  are  you  going  to  have? 

Judge  Brown.  We  have  three  courtrooms.  And  our  plan  now  is — 
we  have  just  adopted  this  as  an  experiment — that  for  the  fall — 
unlike  other  circuits  that  sit  at  one  place  only,  we  have  been  very 
peripatetic  out  of  necessity  and  sometimes  out  of  desire — we  will  sit 
exclusively  in  New  Orleans  this  fall,  beginning  hopefully — the  build- 
ing will  be  ready  on  October  1 — through  January.  And  then  we  are 
going  to  review  our  experience.  We  may  go  back  in  part  to  Atlanta, 
Jacksonville,  Houston. 

Mr.  Westphal.  In  other  words,  for  the  opening  week  of  the 
term  there  is  going  to  be  three  panels  hearing  cases? 

Judge  Brown.  We  will  probably  have  all  five,  three  in  the  morn- 
ing and  two  in  the  afternoon. 

Now,  one  helpful  thing  is  that  it  will  enable  us  to  handle  en  banc's 
better,  because  if  we  decide  it  is  enbancworthy,  the  chances  are  that 
we  will  just  set  it  down  for  an  oral  argument;  that  will  be  easier 
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to  handle  than  taking  it  on  briefs.  Right  now  to  vote  for  oral  argu- 
ment poses  immediate  mechanical  physical  problems  of  considerable 
importance. 

Mr.  Westphal.  I  have  a  few  questions  here,  Judge  Brown,  to  sup- 
plement the  record,  and  in  one  instance  to  clarify  it.  And  if  I  can 
go  through  those  rapidly  here. 

Getting  back  to  this  question  of  a  possible  geographical  realine- 
ment  as  being  a  solution  to  some  of  these  problems  in  the  courts  of 
appeals,  it  seems  to  me  that  if  that  is  going  to  be  the  main  area  of 
effort,  and  you  would  realine  all  11  circuits,  switching  States  from 
here  to  there,  that  some  of  the  smaller  States,  with  the  smaller  case- 
loads, such  as  New  Mexico,  or  possibly  North  Dakota  or  South 
Dakota,  or  some  of  the  New  England  States — they  might  be  swing 
States — and  they  would  then  be  detached  from  one  circuit  and  fitted 
into  another  circuit  where  they  would  bring  about  a  statistical 
balance.  And  then  5  or  10  years  from  now,  when  there  has  been 
another  big  increase  in  caseloads,  you  would  have  to  go  through  the 
same  kind  of  gerrymandering  process  to  realine  your  circuits,  and 
these  smaller  States  might  then  become  swing  States  in  that  process. 

So,  as  far  as  the  district  court,  the  Federal  district  court  sitting 
in  that  State  is  concerned,  I  should  think  it  would  be  very  unsettling 
if  it  were  at  one  time  in  one  circuit  and  another  time  in  another 
circuit. 

Do  you  have  any  comments  on  that  ? 

Judge  Brown.  That  is  a  real  problem.  Probably  it  is  just  another 
statement  of  the  fact  that  the  realinement  itself  is  not  much  of  a 
solution.  It  probably  has  to  be  done.  But  there  is  a  possibility  that 
you  would  shift 

Mr.  Westphal.  Just  a  little  bit  of  ancient  history.  You  recall  the 
proposal  made  in  1964  by  the  Ad  Hoc  Committee  on  Geographical 
Eealinement  that  the  Fifth  Circuit  be  divided  into  two  circuits,  split- 
ting it  at  the  Mississippi  River. 

Do  you  recall  that  proposal  ? 

Judge  Brown.  Yes. 

Mr.  Westphal.  The  literature  indicates  that  that  evoked  a  storm 
of  protest,  and  it  soon  died.  Can  you  fill  us  in  a  little  bit  as  to  the 
nature  of  the  storm  of  protest  ? 

Judge  Browx.  Let  me  say  this — and  I  think  this  is  completely 
accurate — we  reached  the  conclusion  as  a  court — and  I  can't  remem- 
ber how  many  judges  we  had  then,  I  guess  we  had  nine — that  this 
seemed  to  be  inevitable.  And  as  a  consequence,  my  recollection  is  that 
we  first  took  the  view  that  the  judges  ought  not  to  have  anything  to 
do  at  all  with  the  possible  realinement,  the  geographic  nature  of  it, 
because  with  school  cases  and  other  voter  registration  cases  and 
race  cases  then  very  much  alive,  any  selection  of  States  was  then 
demonstrably  selecting  the  outcome  of  cases  because  of  the  demon- 
strated actions  of  the  particular  judges.  So,  we  thought  that  had 
to  be  left  to  somebody  else. 

Two  of  our  judges.  Judge  Rives  and  John  Minor  Wisdom,  had 
second  thoughts  about  this.  And  Judge  Wisdom  was  largely  responsi- 
ble for  getting  the  Judicial  Conference  of  the  United^  States  to 
change  its  mind.  And  this  was  done,  I  think,  essentially  because  we 
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could  see  the  disturbing  consequences  of  any  circuit  realignment  of 
the  six  States  in  terms  of  the  outcome  of  very  sensitive  cases. 

And  the  solution,  finally,  was  a  proposal  made  at  the  Judicial 
Conference  meeting  as  a  kind  of  a  compromise,  that  they  would 
approve  four  temporary  judgeships.  And  the  Conference  so  recom- 
mended, and  thereafter  the  Congress  gave  us  four  temporary  judge- 
ships. 

When  the  ninth  circuit  came  in  needing  additional  judges,  the 
Conference,  I  think,  approved  13  for  them;  it  approved  two  more 
for  the  fifth  circuit;  and  recommended  that  the  four  temporaries  be 
made  permanent.  And  they  were  made  permanent  at  the  time  we  got 
the  15  judges. 

Mr.  Westphal.  If  this  Commission  is  created,  and  if  one  of  the 
things  it  is  going  to  consider  is  a  possible  splitting  up  of  the  larger 
circuits  such  as  the  fifth  as  part  of  a  long-range  solution  to  other- 
wise solve  some  of  these  problems — and  suppose  it  were  to  recom- 
mend some  realinement  of  the  fifth,  or  splitting  of  the  fifth — do  you 
think  the  time  has  changed  enough  so  that  such  a  proposal  might 
be  favorably  considered,  or  are  we  still  back  in  the  days  where  we 
are  in  1964? 

Judge  Brown.  I  don't  think  so.  In  the  first  place,  these  problems 
are  now  so  universal,  and  all  of  us  have  been  exposed  to  them,  and 
the  courts'  outlook  on  most  of  them  is  prettly  well  developed.  And 
its  philosophy,  if  you  want  to  call  it  that.  But  I  think  it  is  inevitable 
in  the  express  decision  not  to  have  more  than  15  judges  that  we, 
judges  of  the  fifth  circuit,  recognize  that  a  split,  or  adhesions  of 
some  kind  is  inevitable.  We  feel — at  least  the  great  majority — that 
it  ought  not  to  be  done  on  just  a  local  basis,  that  it  ought  to  be  a 
part  of  a  national  realignment,  because  we  are  going  to  have  to  go 
some  place,  and  there  is  a  serious  question  of  whether,  say,  Louisiana 
ought  to  go  to  the  eighth  circuit  by  being  next  door  to  Arkansas,  or 
whether  maybe  it  might  not  reach  up  and  get  Arkansas  and  Missouri 
and  pull  them  down  to  Louisiana. 

One  thing  I  think  this  Commission  has  to  recognize  is  that  you 
want  to  avoid  as  much  as  possible  a  system  of  parochial  courts. 
That  is  the  danger  of  tying  Texas  and  Louisiana  in  together.  We 
have  got  enough  business.  This  year,  Texas  has  726  cases,  Louisiana 
388.  That  is  about  a  thousand  cases.  That  is  more  than  many  of  the 
circuits  have  right  now.  But  we  are  oil  and  gas  States.  We  have  got 
so  many  very  similar  economic  problems,  interests,  and  so  on.  I  think 
it  is  a  healthy  thing  in  the  field  of  taxation,  and  so  on,  say,  that 
people  from  nonoil  and  gas  States  such  as  Florida  and  Georgia  are 
there  participating  in  our  work. 

Mr.  Westphal.  What  you  are  basically  saying  is  that,  as  Prof. 
Charles  Wright  said,  the  real  strength  of  the  circuit  court  system 
has  been  the  fact  that  at  least  three  and  usually  more  States  are 
combined  wihin  one  circuit,  and  you  get  a  breadth  of  experience 
and  judicial  judgment  bearing  on  the  cases. 

Judge  Browx.  He  is  so  right.  And  California  is  an  illustration. 
I  have  got  the  figures  from  the  American  Judicature  Society  a  couple 
of  years  ago.  California  has  19  million  people  now,  and  in  another 
10  years  it  is  going  to  have  30  million  people.  I  counted  the  popula- 
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tion  of  the  six  States  of  the  fifth  circuit  as  about  25  million,  and 
threw  in  Michigan  for  another  5  or  6  million,  to  get  about  30  or  32 
million  people.  And  I  counted  up  all  the  judges  of  courts  of  record 
in  those  seven  States,  and  the  intermediate  appellate  judges  and  the 
number  of  judges  on  the  courts  of  highest  appeal,  the  supreme  court 
or  court  of  appeals.  Well,  the  judge  power  for  30  million  people 
was  about  850  trial  judges,  approximately  150  intermediate  appel- 
late judges,  and  approximately  50  supreme  court  judges  or  justices. 

Xow,  imagine  California,  with  that  kind  of  a  population,  and 
you  put  that  structure  on  top  of  it,  what  are  you  going  to  have  ?  You 
are  going  to  have  to  have  a  Supreme  Court  for  half  of  California 
or  a  Federal  court  of  appeals  for  the  north  half  of  California  and 
another  for  the  south  half  of  California.  You  have  got  to  find  some 
way  to  keep  this  thing  from  becoming  parochial. 

Mr.  Westphal.  One  proposal  that  has  been  just  briefly  mentioned 
in  some  of  the  literature  for  a  realinement  of  the  circuits  or  a  non- 
alignment  of  the  circuit  has  been  a  proposal  that  all  circuit  bounda- 
ries be  abolished,  and  that  the  courts  of  appeals  judges  be  assigned 
to  30  or  40  three- judge  panels,  and  that  the  cases  be  assigned  to 
them,  and  that  they  be  rotated  out  of  the  central  assignment  office, 
I  suppose  here  in  Washington. 

Do  you  have  any  comments  on  such  a  concept? 

Judge  Browx.  Well,  I  am  aware  of  it.  I  think  mechanically  that 
would  be  either  in  such  a  state  of  confusion,  or  a  constant  state  of 
interplanetary  travel,  that  it  would  finally  end  up  that  judges  would 
be  pretty  well  assigned  locally  to  the  cases  as  they  are  now.  And 
there  is  a  very  serious  problem  of  what  court  is  going  to  decide 
the  particular  issue.  Is  a  group  of  judges  made  up  of  one  drawn 
from  the  hat  from  Texas,  Arkansas,  and  Michigan  in  a  tax  problem 
going  to  control  all  of  the  125  or  130  other  circuit  judges,  or  are 
you  going  to  allow  each  panel  to  arrive  at  its  own  notion?  And 
then  what  are  litigants  going  to  do,  particularly  in  fields  as  im- 
portant as  Federal  legislation,  taxes,  and  the  like  ? 

But  there  again  I  don't  think  we  should  just  dismiss  it  out  of 
hand,  it  ought  to  be  studied. 

Mr.  Westphal.  The  proposed  Commission  should  study  it  ? 

Judge  Brown.  That  is  right. 

And  then  Judge  Hufstedler  has  got  this  national  court  thing.  I 
don't  know  much  about  that.  But  there  is  a  lot  of  merit.  And  you 
can  excise  certain  kinds  of  cases  by  their  basic  importance  and 
identifiability. 

Maybe  you  can. 

Mr.  Westphal.  You  told  us  of  a  number  of  the  innovations  that 
your  court  in  the  fifth  circuit  has  tried  in  order  to  try  to  keep  up 
with  its  ever  increasing  caseload.  I  take  it  that  the  secret  there  is 
to  use  an  innovation  where  it  is  effective  in  doing  the  work,  but  only 
to  do  so  if  it  does  not  diminish  due  process  or  the  quality  of 
justice? 

Judge  Brown.  That  is  correct. 

Mr.  Westphal.  Now,  then,  you  have  described  to  us  in  some  detail 
the  screening  process  which  has  been  employed  in  your  circuit  over 
the  years,  and  have  indicated  that  generally  the  bar  approves  that 
process.  But  as  I  would  understand  this  proposed  use  of  legal  as- 
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sistance  or  staff  attorneys,  this  would  bring  the  staff  attorney  and 
his  staff  of  five  lawyers  into  the  screening  process  much  deeper  than 
law  clerks  now  are,  is  that  correct  ? 

Judge  Brown.  That  is  correct. 

Mr.  Westphal.  So  that  thus  far  the  bar  has  had  very  little  op- 
position to  the  screening  that  has  been  done  because  basically  by 
judges. 

Do  you  have  any  theories  that  the  bar  will  have  some  reservations 
about  the  screening  process  in  which  staff  attorneys  contribute  so 
much  by  possibly  drafting  proposed  opinions  ? 

Judge  Brown.  T  suppose  there  is  always  going  to  be  some  appre- 
hension. And  the  bigger  the  establishment  the  more  concern  the  bar 
would  have.  You  would  have  to  demonstrate  that  this  is  working 
safely.  I  don't  know  how  that  is  going  to  be  judged,  because  the 
unhappy  litigant  is  the  loser,  and  he  is  unhappy  with  the  result,  and 
probably  the  system,  too.  But  our  concept,  of  course,  is  that  the 
judge  would  still  be  making  these  decisions,  and  he  would  also  be 
making  the  classification  decision,  and  he  would  get  more  help  at 
an  earlier  time  so  that  he  could  then  devote  more  of  his  energies  to 
these  important  cases. 

Now,  that  is  the  problem  we  now  face  with  this  exponential  in- 
crease, that  just  to  keep  ahead,  it  is  the  important  difficult  case  that 
you  have  to  turn  out  quicker  than  you  really  would  like  to  be  doing. 

Mr.  Westphal.  Isn't  it  possible  that  the  legal  assistants  or  staff 
attorney  has  to  be  tried  much  as  you  tried  your  standing  panels 
concept,  and  if  you  find  it  doesn't  work  you  have  to  make  changes. 

Judge  Brown.  That  is  right. 

When  we  have  historically  enough  experience  to  demonstrate  it. 

Mr.  Westphal.  Do  you  see  any  need  for  more  than  one  circuit  at 
a  time  conducting  this  staff  attorney  experiment  ? 

Judge  Brown.  Well,  I  would  say  this,  that  there  is  a  need  for 
some  new  system  in  the  fifth  circuit.  And  our  experience  should  be 
of  great  value  to  others. 

The  reason  it  came  out  this  way  in  the  Judicial  Conference,  I  am 
sure,  is  that  we  are  the  only  ones  that  asked  for  this  sort  of  thing. 
I  have  been  a  constant  pleader  with  the  Personnel  Committee  of  the 
Judicial  Conference  for  help,  and  I  have  had  some  success.  But 
then  it  is  a  frustrating  thing.  The  only  thing  we  have  gotten  is  more 
people  in  the  clerks  office  and  a  second  law  clerk  for  every  circuit 
judge. 

Last  year  the  Conference  approved  our  request  for  a  second  secre- 
tary. Actually  it  seems  kind  of  absurd  that  we  ought  to  be  talking 
about  a  second  secretary.  But  with  this  mass  of  papers,  the  success 
of  our  screening  system  depends  on  a  continuous  flow  with  a  mini- 
mum of  correspondence.  It  puts  a  great  burden  on  the  single  secre- 
tary of  a  circuit  judge. 

Well,  the  fifth  circuit  demonstrated  its  need,  and  the  Conference 
approved  it.  But  when  it  went  over  to  the  House  Appropriations 
Subcommittee  we  lost.  We  thought  it  was  going  to  be  provided  for 
our  circuit.  But  it  turned  out  that  when  the  bill  got  before  the  Senate 
Appropriations  Committee,  the  successful  appeal  provided  a  second 
secretary  for  all  of  the  circuits.  A  number  of  them  said  they  didn't 
need  it,^  and  so  it  didn't  take  much  more  into  joint  conference  to 
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get  by  the  chairman  in  the  house  from  Brooklyn  to  say  he  wasn't 
going  to  fund  any  of  them.  But  on  your  basic  question  I  don't  think 
there  is  any  need  that  a  particular  pereonnel  structure  of  an  experi- 
mental nature  particularly  has  to  be  provided  uniformly  across  the 
country.  The  problems  are  so  different,  the  solutions  or  efforts  at 
solution  should  likewise  be  diverse. 

Mr.  Westphal.  One  last  point  here.  And  this  is  just  to  kind  of 
clarify  the  record.  You  have  testified  in  some  detail  about  the 
number  of  habeas  corpus  cases  that  are  classified  as  class  I,  class  II, 
class  III,  and  class  IV  cases. 

Now,  just  to  clear  up  the  record  on  that,  first,  I  would  like  to 
mention  that  in  the  1971  report  of  the  administrative  office  it  shows 
that  the  district  courts  in  the  fifth  circuit  decided  1,884  habeas 
petitions. 

Now,  then,  calling  your  attention  to  page  46  of  your  prepared 
statement,  it  shows  that  out  of  some  1,800  habeas  corpus  cases, 
entertained  by  the  district  courts  of  those  appealed,  there  were  86 
with  counsel  and  138  without  counsel,  or  a  total  of  224  that  were 
certified  to  your  court  as  having  probable  cause  for  appeal,  and 
that  of  those  224  cases,  none  of  them  were  classified  as  class  I,  that 
is,  frivolous.  Is  that  true  ? 

Judge  Brown.  That  is  correct. 

Mr.  Westphal.  So  that  all  of  those  habeas  corpus  cases  were  re- 
garded by  your  court  as  having  some  merit  ? 

Judge  Brown.  At  least  to  get  beyond  frivolous. 

Mr.  Westphal.  Now,  then,  of  that  number  39  and  128,  for  a  total 
of  167,  were  disposed  of  as  summary  cases  without  oral  argument? 

Judge  Brown.  That  is  correct. 

Mr.  Westphal.  But  they  still  have  a  written  opinion  ? 

Judge  Brown.  Yes,  sir. 

Mr.  Westphal.  And  53  of  them  were  disposed  of  after  15  minutes 
of  oral  argument  ? 

Judge  Brown.  That  is  right. 

Mr.  Westphal.  And  four  of  them  were  given  the  full  30  minutes 
of  oral  argument,  is  that  correct  ? 

Judge  Brown.  That  is  correct,  yes ;  sir. 

Mr.  Westphal.  And  as  I  understand  from  the  table  on  page  46 
of  your  prepared  statement,  out  of  1,428  cases  of  all  kinds,  civil 
and  criminal,  disposed  of  by  your  circuit  during  the  year  indicated, 
only  four  of  them  were  regarded  as  frivolous  and  were  disposed  of 
without  a  written  opinion? 

Judge  Brown.  I  have  to  say  this.  At  first  we  thought  we  were 
going  to  have  a  lot  more  frivolous  cases  than  it  turned  out  we  had. 
And  number  two,  from  the  standpoint  of  litigants — and  particularly 
a  lot  of  these  are  pro  se,  they  are  a  lay  person — from  the  standpoint 
of  the  theory  of  the  judicial  process,  it  is  kind  of  disturbing,  very 
disturbing  to  have  your  case  called  frivolous.  And  I  think  most  of 
the  judges  say,  I  would  rather  just  class  it  as  a  II  and  we  will  dis- 
pose of  it  with  a  very  brief  per  curiam. 

So,  I  would  say  that  actually  if  we  wanted  to  concentrate — it 
doesn't  really  affect  our  work,  mind  you,  indeed  we  have  almost  at 
times  decided  that  we  would  abandon  the  class  I  because  it  doesn't 
really  amount  to  anything  from  a  practical  standpoint. 
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Mr.  Westphal.  I  think  what  is  significant  in  your  figures  in  table 
11  on  page  46  is  that  only  four  cases  were  treated  as  frivolous.  Every 
other  case  has  been  treated  as  one  that  does  deserve  an  opinion,  and 
the  litigants  have  had  their  day  in  court,  and  in  all  those  cases,  and 
including  the  four  that  were  deemed  frivolous,  the  judges  spent 
considerable  time  to  determine  them. 

Judge  Brown.  Well,  it  is  just  one  of  those  judgments  that  you 
make — which  route  is  going  to  be  the  better  on  a  final  analysis, 
particularly  in  a  habeas  corpus  case.  There  is  no  res  ad  judicata,  they 
keep  coming  back.  Indeed,  on  rule  21,  we  have  adopted  that — it  is 
a  single  word,  and  it  says  affirmed,  but  frequently  we  will  put  a 
footnote.  We  want  to  be  able  to  pick  up  his  tracks  the  next  time 
it  comes  up,  and  he  makes  those  five  contentions,  1,  2,  3,  4,  and  5,  that 
identifies  it.  On  habeas  as  you  know,  there  is  a  right  on  the  part  of 
the  district  court  and  the  court  of  appeals  to  say,  all  right,  you 
have  had  your  day  on  this  one,  and  we  are  simply  not  going  to 
grant  you  any  further  relief  on  review.  It  is  a  little  bit  better  if  it 
isn't  called  frivolous. 

I  had  a  school  case  here  as  frivolous  as  it  could  be.  I  had  some 
fun  writing  it.  You  may  have  read  about  it  in  Time  magazine  and 
in  the  newspaper.  One  intransigent  school  board  decided  that  they 
didn't  know  who  a  Negro  was.  So  they  asked  the  HEW.  And  they 
said,  well,  it  depends  on  what  the  community  considers  a  Negro  or 
an  oriental  or  a  Negro.  So,  the  school  board  then  decided  that  every- 
body was  an  oriental,  because  that  is  what  they  considered  them  to 
be.  And  since  this  was  no  discrimination  against  orientals,  why  they 
didn't  have  to  have  a  school  plan. 

Well,  that  was  frivolous  as  it  could  be.  But  I  wrote  a  little  brief 
opinion  on  it.  I  just  happened  to  do  it,  because  I  had  never  seen 
anything  like  that  happen  before.  And  I  thought  maybe  historically 
somebody  ought  to  have  it  called  to  their  attention. 

Senator  Burdtck.  What  do  you  think  of  the  makeup  of  the  Com- 
mission as  described  in  the  resolution  ? 

Judge  Brown.  I  haven't  given  that  too  much  thought.  You  pro- 
vide for  two  members  appointed  by  the  President,  and  two  members 
of  the  Senate,  two  Members  of  the  House,  and  two  members  ap- 
pointed by  the  Chief  Justice,  and  two  practicing  lawyers  appointed 
by  the  executive  committee  of  the  American  Bar  Association,  two 
professors  of  law  appointed  by  the  executive  committee  of  the 
American  Association  of  Law  Schools.  I  think  it  is  pretty  well 
balanced.  I  don't  know  how  the  appointive  power  ought  to  be  dis- 
tributed among  the  executive,  the  legislative  and  the  judicial.  I  have 
a  personal  feeling  that  these  are  legislative  judgments  that  are  going 
to  be  required,  so  that  it  is  quite  in  order  for  the  legislative  branch 
to  have  a  considerable  amount  of  say.  I  do  think  that  it  is  desirable 
to  have  lawyers,  not  just  judges,  and  not  just  legislators.  I  would 
sort  of  think  it  would  be  better — again  without  getting  into  which 
segment  is  going  to  have  the  most  votes,  the  Chief  Justice  or  the 
Speaker,  or  the  President  of  the  Senate— and  I  don't  mean  any  pos- 
sible disrespect  to  any  Members  of  the  Congress— but  I  think  it 
would  be  better  if  the  House  were  to  appoint  two  people,  not  neces- 
sarily Members,  and  the  Senate  would  appoint  two  persons,  not 
necessarily  Members,  but  someone  else. 
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I  would  think  in  terms  of  the  workload  you  have  facing  you,  the 
terrible  pressing  problems  of  the  world,  that  maybe  the  Congress 
would  be  benefited  more  by  a  Commission,  that  is,  at  least  on  the 
surface  of  things,  apparently  having  more  time  that  they  could  de- 
vote to  a  study  in  depth.  But  I  don't  mean  to  suggest  that  we  should 
have  a  Commission  that  would  have  Members  of  the  Congress  on 
it  at  all.  I  feel  for  you  like  I  feel  for  myself  and  judges.  There  is 
just  not  enought  time. 

Senator  Buedick.  In  this  regard,  in  all  the  practical  matters,  the 
congressional  appointees  would  be  lawyers,  too,  because  I  am  sure 
they  would  seek  out  the  Judiciary  Committee  for  the  appointments. 

Judge  Browx.  I  am  sure  they  would. 

Senator  Burdick.  And  probably  a  second  reason,  after  all  it  is  a 
legislative  bill,  and  only  lawyers  can  really  explain  it,  so  there  is 
a  practical  reason  for  it.  But  there  would  be  no  reason  I  can  think 
of  why  they  couldn't  expand  it  to  include  more  lawyers. 

Judge  Browx.  That  is  the  only  place — you  may  restrict  yourself 
a  little  bit  more  than  you  would  like  to  be  restricted. 

Senator  Burdick.  Well,  thank  you  very  much.  I  like  the  very  first 
suggestion  you  made,  when  you  started  your  main  argument,  that 
maybe  we  should  look  into  district  courts,  too. 

Judge  Browx-.  I  think  you  should;  I  really  do.  That  is  where  all 
the  work  starts. 

Senator  Burdick.  Certainly  you  have  made  an  excellent  point 
here. 

Judge  Brown.  Let  me  say  this  especially  to  Mr.  Westphal. 

This  supplemental  statement  in  appendixes  P  and  Q  gives  you 
some  more  detailed  percentages  on  summary  II's  to  the  number  of 
cases  and  percentages.  But  we  might  take  a  message  to  our  hearts, 
and  find  a  few  more  frivolous  cases. 

Of  course,  they  survive  the  CPC,  that  is  one  thing.  So,  they  have 
got  that  far. 

Senator  Burdick.  You  might  even  combine  the  two  ? 

Judge  Browx^  That  is  right. 

It  has  been  a  great  pleasure,  Senator,  to  be  here.  And  I  want  to 
express  to  all  your  members  that  are  not  present  my  deep  apprecia- 
tion. And  I  stand  ready  to  give  you  whatever  further  information 
you  might  want. 

Senator  Burdick.  Judge  Brown,  we  are  indebted  to  you  and  very 
grateful  for  the  time  you  have  spent.  You  have  been  in  the  witness 
chair  now  for  2  hours,  and  you  have  given  us  a  lot  of  information. 
It  will  be  very  helpful  to  us  as  we  proceed  with  the  enactment  of 
this  legislation.  And  I  think  in  the  course  of  doing  it  you  have 
frightened  us. 

Judge  Browx'.  That  is  what  I  intended  to  do. 

Senator  Burdick.  You  have  certainly  pointed  out  the  necessity 
for  doing  something. 

Judge  Browx\  That  is  right.  Thank  you,  sir. 

Senator  Burdick.  Thank  you  very  much. 

We  are  in  recess  until  tomorrow  morning  at  10  o'clock. 
("Whereupon,  at  12:10,  the  committee  recessed,  to  reconvene  at  10 
a.m.,  Thursday,  May  11,  1972.) 


SENATE  JOINT  RESOLUTION  122,  TO  CREATE  A  COM- 
MISSION ON  REVISION  OF  THE  FEDERAL  COURT 
APPELLATE  SYSTEM  OF  THE  UNITED  STATES 


THUBSDAY,  MAY  11,  1972 

U.S.  Senate, 
Subcommittee  on  Improvements  in  Judicial  Machinery 

OF  THE  Committee  on  the  Judiciary, 

Washington^  D.G. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room 
1202,  New  Senate  Office  Building,  Senator  Quentin  H.  Burdick 
(chairman  of  the  subcommittee)  presiding. 

Present:  Senator  Burdick. 

Also  present:  William  P.  Westphal,  chief  counsel,  Michael  J. 
Mullen,  assistant  counsel;  Thomas  L.  Burgum,  deputy  counsel;  and 
Miss  Kathryn  M.  Coulter,  chief  clerk. 

Senator  Burdick.  The  first  witness  this  morning  will  be  Mr. 
Richard  Green,  Deputy  Director  of  the  Federal  Judicial  Center, 
Washington,  D.C. 

Welcome  to  the  committee,  Mr.  Green. 

STATEMENT  OF  RICHARD  GREEN,  DEPUTY  DIRECTOR  OF  THE 

FEDERAL  JUDICIAL  CENTER 

Mr.  Green.  Mr.  Chairman,  my  name  is  Richard  Green  and  I  am 
Deputy  Director  of  the  Federal  Judicial  Center.  I  ani  here  this 
morning  in  the  absence  of  the  Director  of  the  Judicial  Center, 
Judge  Alfred  P.  Murrah,  who  unavoidedly  could  not  appear,  once 
there  had  been  a  postponement  of  the  originally  scheduled  appear- 
ance ;  he  had  a  long  standing  engagement. 

The  Federal  Judicial  Center  has  two  written  statements  to  submit, 
one  by  Judge  Murrah  and  one  by  William  B.  Eldridge,  who  is  with 
me  this  morning  and  is  the  Director  of  Research  in  the  Federal 
Judicial  Center ;  and  with  the  submission  of  these  written  statements 
to  the  subcommittee  we  would  now  like  to  make  ourselves  available 
to  answer  any  questions  that  you  may  have,  Mr.  Chairman. 

Senator  Burdick.  First,  the  two  statements  will  be  made  a  part 
of  the  record  at  this  time  without  objection. 

Statement  of  Judge  Alfred  P.  Mttbeah,  Dibectoe,  the  Federal  Jtjdiclal  Center 

Mr.  Chairman  and  Gentlemen  of  the  Committee;  my  name  is  Alfred  P. 
Murrah.  I  am  Director  of  the  Federal  Judicial  Center.  I  have  held  that  position 
since  May  of  1970.  Before  that  time  I  was  an  active  federal  court  judge  for 
33  years,  including  30  years  on  the  Court  of  Appeals  for  the  Tenth  Circuit. 
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The  rising  caseload  in  the  federal  courts  is  a  matter  of  grave  concern  to 
the  judiciary,  the  Congress  and  the  public.  These  increases,  while  serious  at 
all  levels  of  court,  are  particularly  critical  at  the  appellate  level.  The  prob- 
lems we  confront  do  not  meet  of  simple  solution.  The  possible  responses  to 
the  problem,  however,  are  rather  simple  to  categorize.  We  can  met  the  in- 
creased caseload  only  by : 

1.  Increasing  the  number  of  judgeships  and  the  supporting  personnel  for  the 
judges ; 

2.  Decreasing  the  number  of  cases  flowing  into  the  courts  by  modifying  the 
jurisdiction  of  the  courts  ; 

3.  Improving  the  organization,  structure  and  processes  through  which  the 
courts  handle  the  cases. 

The  optimum  solution  to  the  problems  of  the  courts  will  doubtless  involve 
elements  in  all  three  categories.  In  an  ideal  world,  perhaps  a  total  solution 
could  be  developed  and  applied  in  one  great  sweeping  reform.  In  the  real 
world  in  which  we  live,  however,  it  seems  doubtful  that  we  could  accomplish 
such  a  miracle.  Further,  the  necessity  to  absorb  and  assimilate  changes  by  so 
many  segments  of  federal,  state  and  local  government,  by  a  dual  court  system 
and  by  a  highly  fragmented  bar  suggests  that  changes  need  to  be  accom- 
plished by  controlled  and  directed  evolution  rather  than  a  sweeping  revolu- 
tion of  our  institutions. 

For  this  reason,  the  Board  of  the  Federal  Judicial  Center  recommended  to 
the  Judicial  Conference  of  the  United  States  the  creation  of  a  commission  to 
reorganize  the  geographical  structure  of  the  United  States  Courts  of  Appeals. 
This  recommendation  was  approved  by  the  Conference  and  communicated  to 
the  Congress  resulting  in  the  introduction  of  H.  R.  7378.  The  recommendation 
by  the  Board  of  the  Center  was  not  made  in  the  belief  that  it  would  solve 
all  the  problems  of  appellate  court  caseloads.  The  recommendation  reflects, 
rather,  the  conviction  that  the  present  structure  is  completely  out  of  tune  with 
contemporary  conditions.  The  last  change  in  circuit  court  structure  occurred 
in  1929  when  the  Tenth  Circuit  was  created  by  splitting  the  old  Eighth  Cir- 
cuit. Except  for  the  addition  of  newly  admitted  states  to  the  old  Eighth  and 
"the  Ninth,  the  last  change  preceding  creation  of  the  Tenth  was  in  1866.  Since 
1929  there  has  been  no  territorial  change  in  the  composition  of  the  circuits. 
In  the  past  forty  years  great  changes  have  occurred  in  our  society  with  re- 
sulting impact  on  the  courts.  A  rational  structure  producing  equitable  and 
eflScient  caseload  patterns  in  1929  simply  does  not  do  so  in  1972. 

In  making  its  recommendation,  the  Board  of  the  Center  recognized  that 
reorganization  was  necessary  to  create  the  climate  for  more  efiicient  and  effec- 
tive processes.  The  Board  also  recognized  that  a  method  of  effectuating  changes 
in  the  future  should  be  created.  In  our  early  years  as  a  nation  the  circuits 
were  reorganized  frequently  to  meet  changed  conditions  in  a  rapidly  growing 
nation.  In  our  middle  years  change  was  less  frequently  needed  and  many 
obstacles  to  change  developed.  Today,  we  are  in  another  period  where  the 
ability  to  change  the  structure  with  relative  ease  and  speed  is  required.  We 
need  more  than  a  change  in  present  conditions,  we  need  a  method  for  another 
change  in  another  five  or  ten  years  when  the  need  becomes  urgent  again.  A 
commission  of  the  type  recommended  by  the  Center  Board  and  the  Conference 
would  provide  such  a  mechanism.  The  action  of  the  Commission  would  come 
before  the  Congress,  of  course,  as  the  final  arbiter  under  the  Constitution.  If 
its  work  is  unsatisfactory,  it  would  be  rejected.  If  it  is  satisfactory,  we 
would  have  both  a  new  organization  plan  and  a  model  for  future  changes  as 
conditions  may  require. 

You  have  already  heard  from  Mr.  Eldridge,  the  Research  Director  of  the 
Center,  about  the  work  the  Center  has  done  to  aid  such  a  commission  in 
identifying  the  important  criteria  for  reorganization  and  to  evaluate  the 
effect  of  electing  various  alternatives  among  the  competing  criteria.  The  prob- 
lem is  extremely  complex  in  the  potential  of  its  ramifications,  but  we  believe 
the  work  we  have  done  will  enable  the  proposed  commission  or  any  other 
group  created  by  the  Congress  to  come  to  grips  with  the  complexities. 

S.  J.  122,  presently  before  this  Committee  contemplates  a  commission  with 
far  more-ranging  responsibilities  than  those  set  forth  in  the  original  recom- 
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mendation  by  our  Board  and  the  Judicial  Conference.  The  problems  referred 
to  in  S.  J.  122  are  deep  and  pervasive  ones  that  must  be  examined  in  the  over- 
all context  of  modifying  the  work  of  the  federal  courts.  The  need  for  geo- 
graphic reorganization,  however,  is  a  pressing  one.  Moreover,  it  is  a  need  that 
will  be  with  us  no  matter  what  other  reforms  are  undertaken  unless  those 
reforms  reach  so  far  as  to  abolish  circuit  courts  entirely.  Even  if  such  radical 
reforms  are  undertaken,  we  need  a  reorganization  of  circuit  geography  to 
permit  the  courts  to  continue  to  function  in  the  intervening  years  until 
sweeping  reforms  can  be  implemented. 

In  setting  forth  the  functions  of  the  proposed  commission,  S.  J.  122  enum- 
erates a  number  of  study,  research  and  analytical  tasks  that  would  seem  to 
fall  within  the  mandated  responsibilities  of  the  Federal  Judicial  Center  as 
mandated  in  28,  Sec.  620.  Within  the  limits  of  its  resources  and  following 
the  priorities  established  by  its  Board,  the  Center  has  begun  and  will  con- 
tinue to  conduct  research,  experimentation  and  innovation  directed  at  the 
tasks  set  forth  in  Section  1  of  S.  J.  122.  The  findings  of  our  research  and 
the  results  of  experiments  and  innovations  will  be  available  to  the  Congress, 
the  Judicial  Conference  and  to  any  commission  or  similar  body  established 
by  Congress.  The  work  we  have  done  and  will  be  doing  should  prove  of  im- 
portant assistance  in  understanding  the  many  factors  affecting  the  work  of 
the  courts  and  in  assessing  the  probable  impact  of  various  alternative  solu- 
tions. It  is  important  that  the  work  of  the  Center  and  the  work  of  the  pro- 
posed commission  not  be  duplicative  nor  ever  working  at  cross  purposes. 

The  Center  has  already  begun,  through  its  own  work,  and  through  coopera- 
tion with  other  groups  such  as  the  Advisory  Council  on  Appellate  Justice,  the 
Xational  Center  for  State  Courts  and  various  special  committees  to  examine 
the  relationships  between  the  workload  of  the  courts  and  various  external 
factors  that  are  considered  likely  to  affect  the  workload.  One  of  the  major 
thrusts  of  this  work  is  to  develop  a  capability  for  far  more  refined  forecast- 
ing of  fiuctuations  in  the  business  of  the  courts.  This  work  is  continuous 
since  the  changes  in  social  conditions  and  court  conditions  are  continuous. 
Working  with  the  Administrative  Office  of  the  United  States  Courts,  the 
Judicial  Center  provides  a  resource  for  continuing  monitoring  of  these  chang- 
ing conditions  in  a  way  that  an  ad  hoc  commission  could  never  operate. 

The  major  distinction  between  the  work  of  the  Center  and  a  special  com- 
mission will  lie  in  the  area  of  electing  among  possible  alternatives.  The  Cen- 
ter is  not  a  basic  policy-making  body.  Its  task  is  to  generate  ideas  and  to 
conduct  studies  and  experiments  to  evaluate  the  potential  impact  of  those 
ideas  if  implemented  in  the  court  system.  There  will  always  be  competing 
ideas  relevant  to  solution  of  the  problems  of  the  courts.  Choice  among  those 
competing  ideas  for  solutions  involve  fundamental  value  judgments.  That 
responsibility  lies  with  deliberative  bodies  such  as  the  Judicial  Conference, 
the  Congress,  and  with  specialized  commissions  like  the  one  contemplated  by 
S.  J.  122.  The  work  of  the  Center  is  supportive  of  the  ultimate  judgmental 
tasks  of  these  bodies.  Within  our  resources  and  consistent  with  the  direction 
of  our  Board,  the  Center  is  eager  to  undertake  studies  necessary  to  support 
the  deliberative  function  of  any  group  charged  with  fundamental  restructur- 
ing of  the  federal  court  system. 


Statement  of  William  B.  Eldbidge,  Debectoe  op  Reseaech,  the  Federal 

Judicial  Ceitteb 

Mr.  Chairman  and  Gentlemen  of  the  Committee;  my  name  is  William  B. 
Eldridge.  I  am  Director  of  Research  of  the  Federal  Judicial  Center.  I  have 
held  that  position  since  January  1969.  Before  that  time  I  was  Research 
Attorney,  Deputy  Administrator  for  Project  Development,  and  Assistant 
Executive  Director  of  the  American  Bar  Foundation. 

Reorganization  of  the  United  States  Courts  of  Appeals  has  been  a  problem 
in  need  of  attention  for  a  number  of  years.  That  need  is  now  critical — at  a 
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stage  of  crisis  in  some  circuits — as  reflected  by  the  growth  of  filings  in  the 
Courts  of  Appeals  from  1960  to  1971.  Two  graphs,  prepared  by  the  Admin- 
istrative Ofiice  of  the  United  States  Courts  for  the  1971  Annual  Report  of 
its  Director  and  attached  to  my  statement,  illustrate  in  graphic  form  what 
the  Administrative  Office  terms  the  "tremendous  long-range  growth  in  filings 
in  nearly  all  circuits."  The  two  graphs  also  show  that  this  tremendous  upward 
trend  in  filings  is  a  phenomenon  not  limited  to  the  largest  circuit  courts, 
although  the  problem  of  increased  filings  is  the  most  critical  in  these  courts. 

The  Board  of  the  Federal  Judicial  Center,  considering  the  history  of  the 
organization  of  the  federal  circuits,  has  recognized  that  the  matter  of  reor- 
ganization is  an  extremely  difficult  one.  The  Board  of  the  Center  recommended 
to  the  Judicial  Conference  that  a  commission  be  established  and  charged  with 
the  responsibility  for  reorganizing  the  geographic  jurisdiction  of  the  circuit 
courts.  The  Conference  approved  that  recommendation  and  transmitted  it  to 
Congress  where  it  was  introduced  as  H.  R.  7378. 

The  body  charged  with  formulating  a  plan  for  reorganization  of  the  cir- 
cuits, whether  it  be  the  Judicial  Conference,  the  proposed  commission,  or 
Congress  itself,  would  be  faced  with  complex  factors  in  dealing  with  this 
problem.  When  the  establishment  of  the  Federal  Judicial  Center  was  being 
considered  by  the  Congress,  reorganization  of  the  circuits  was  referred  to  in 
the  hearings  as  one  of  the  matters  with  which  the  Center  would  be  directly 
concerned.  The  Board  has  considered  this  a  matter  of  high  priority.  At  their 
direction,  we  have  endeavored  to  equip  ourselves  to  provide  the  kind  of  help 
that  is  expected  of  us.  The  first  thing  the  Center  did  was  to  assemble  as 
much  information  as  we  could  on  the  factors  that  might  be  taken  into  con- 
sideration in  developing  any  recircuiting  plan.  We  have  assembled  data  on 
population,  district  court  filings,  appeal  filings,  lawyer  population,  judgeships, 
and  other  pertinent  data.  When  this  information  had  been  collected  and  as- 
sembled we  entered  a  contract  with  an  information  processing  company  to 
help  us  develop  a  basic  system  for  handling  all  this  information  in  response 
to  a  set  fo  criteria  that  could  be  freely  changed  to  produce  a  variety  of 
alternative  approaches. 

Utilizing  experience  gained  in  voter  district  reorganization  and  school  at- 
tendance zone  realignment,  we  have  developed  a  system  that  will  generate 
maps  in  accordance  with  existing  information,  projected  information,  and 
proposed  criteria.  In  our  development  work,  we  specified  an  objective  of  draw- 
ing new  circuits  that  would  result,  as  near  as  possible,  in  a  parity  of  work- 
load in  each  of  the  hypothetical  circuits  produced  by  various  combinations 
and  weightings  of  the  following  criteria : 

1.  There  shall  be  12  regular  circuits. 

2.  There  shall  be  14  regular  circuits. 

3.  No  circuit  should  have  a  workload  justifying  fewer  than  five  judgeships. 

4.  No  circuit  should  have  a  workload  justifying  more  than  nine  judgeships. 

5.  No  circuit  shall  embrace  fewer  than  25  district  court  judgeships. 

6.  No  circuit  shall  embrace  more  than  40  district  court  judgeships. 

7.  No  existing  district  court  boundaries  shall  be  disturbed. 

8.  No  state  may  be  divided  between  two  circuits. 

9.  States  may  be  divided  between  two  circuits. 

10.  All  area  embraced  by  a  circuit  must  be  contiguous  except  islands  and 
Alaska. 

11.  Area  within  any  proposed  circuit  shall  be  as  compact  as  possible  con- 
sonant with  other  criteria. 

Utilizing  the  information  we  have  collected  and  the  system  we  have  devel- 
oped, we  have  generated  to  date  38  maps  following  various  combinations  of 
the  criteria  above.  Furthermore,  we  are  able  in  a  matter  of  a  few  days  and 
at  a  very  small  cost  to  generate  additional  maps  displaying  other  combina- 
tions of  criteria  and  using  the  latest  data  on  filings  and  appeals  available  at 
the  time  the  maps  are  produced.  The  system  is  also  capable  of  accommodating 
new  criteria  with  ease. 
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Senator  Burdick.  Do  you  care  to  make  a  brief  summary  without 
going  into  the  statement  ? 

Mr.  Green.  Judge  INIurrah's  statement,  which  I  might  just  para- 
phrase briefly,  deals  with  the  nature  of  the  recommendation  of  the 
Judicial  Conference  of  the  United  States  which,  as  you  know,  is  the 
policymaking  body  for  the  Federal  judiciary.  The  Center  provides 
supportive  services  to  the  Federal  judiciary,  but  is  not  a  policy- 
making body;  and  what  the  Judicial  Conference  recommends,  as  I 
am  sure  vou  are  aware,  is  that  there  be  created  a  commission  that 
would  study  the  question  of  geographical  reorganization  of  the  Fed- 
eral circuits  and  make  a  recommendation  to  the  Congress  which  the 
Congress  would  thereafter  have  to  reject  or  it  would  otherwise  be- 
come law. 

The  other  point  to  be  made  by  Judge  Murrah  is  that  a  number  of 
the  matters  which  are  in  the  proposed  resolution  being  considered 
by  this  subcommittee,  many  of  the  matters  to  be  dealt  with  by  the 
proposed  commission  on  revision  of  the  Federal  court  appellate  sys- 
tem, are  within  the  scope  of  the  work  that,  under  the  charter  of  the 
Federal  Judicial  Center,  was  assigned  to  the  Center.  The  Center 
more  than  a  year  ago  launched  into  a  comprehensive  program  attack- 
ing programs  affecting  appellate  litigation  in  the  Federal  system 
and  the  Center  feels  that  it  has  the  capacity,  if  it  has  the  appro- 
priate funding  and  authority,  to  continue  with  this  work  and  be  of 
help  in  some  of  the  problems  that  are  recognized  in  the  proposed 
Senate  resolution. 

The  other  statement  that  we  have  submitted  reviews  the  nature 
of  the  work  that  the  Center  has  already  done  with  respect  to  circuit 
reorganization  and  since  that  statement  is  by  our  Director  of  Re- 
search, Mr.  Eldridge,  I  would  like  him  to  comment  on  it  if  he  may. 

Senator  Buedick.  I  think  I  will  ask  you  a  few  questions  on  Judge 
Murrah's  statement  if  you  don't  mind  and  then  I  will  ask  Mr. 
Eldridge  a  few  questions. 

Judge  Murrah's  statement  recites  that  Senate  Joint  Resolution  122, 
which  we  are  dealing  with  this  morning,  seems  to  include  a  number 
of  areas  of  studies  that  are  included  within  the  congressional  man- 
date to  the  Judicial  Center  as  set  forth  in  28  U.S.C.  section  620. 

May  I  ask  you  this : 

Has  the  Federal  Judicial  Center  developed  and  presented  for  con- 
sideration by  the  Judicial  Conference  recommendations — for  realign- 
ment and  reorganization  of  the  court  of  appeals  which  would  solve 
the  problems  brought  about  by  the  great  increase  in  the  case  load 
of  these  courts? 

Mr.  Green.  The  Center  has  not  made  a  specific  recommendation 
to  the  Judicial  Conference  as  to  how,  if  they  should  be  realigned,  the 
Federal  circuits  should  be  realigned.  The  recommendations  are  made 
by  the  Board  of  the  Center  and  the  recommendation  that  was  made 
was  for  the  creation  of  a  commission  to  which  I  referred  just  a 
moment  ago. 

Senator  Burdick.  However,  the  Center  does  encourage  and  support 
a  number  of  studies  and  special  projects  which  are  designed  to  fore- 
cast the  future  workload  of  the  various  courts,  does  it  not? 

Mr.  Green.  Yes,  sir ;  we  are  engaged  and  have  been  engaged  at  the 
Center  for  several  months  now  in  trying  to  develop  an  appropriate 
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research  plan  to  develop  a  more  sophisticated  methodology  for  fore- 
casting the  workload  of  the  Federal  courts.  We  are  on  the  verge  of 
executing  a  contract  for  development  of  a  design. 

We  came  to  the  conclusion,  after  discussions  in-house  for  a  period 
of  several  months,  that  even  the  design  for  an  appropriate  project 
requires  some  expert  research  in  itself.  We  are  on  the  verge,  as  I 
said,  of  executing  a  contract  for  that  development  work.  We  hope 
that  will  not  take  more  than  a  few  months,  at  which  time  we  will 
have  a  sophisticated  plan  for  a  larger  scale  research  project  that  will 
help  us  predict  more  accurately  than  we  can  today  the  nature  and 
scope  of  the  workload  of  the  Federal  courts,  say,  10  or  15  years  from 
now. 

Senator  Burdick.  In  your  third  midyear  report  dated  March  1971 
you  made  forecasts  of  the  volume  of  district  court  filings  for  the 
year  1990.  In  that  forecast  you  predicted  that  the  1970  volume  of 
127,000  filings  would  increase  to  350,000  filings  by  1990.  That  is  more 
than  double. 

Is  that  what  your  findings  found  ? 

Mr.  Green.  May  I  ask  Mr.  Eldridge  to  comment  on  that,  Mr. 
Chairman  ? 

Senator  Bttrdick.  You  may. 

Mr.  Eldridge.  Those  projections  indicate  possibilities  and  I  think 
we  should  say  that  there  was  a  sharp  upturn  in  the  last  3  years  and 
we  had  stated  that  if  that  upturn  increased,  continued  to  grow  at 
the  rate  of  the  last  3  years,  filings  could  reach  those  projected  pro- 
portions and  that  we  ought  to  be  alerted  to  that  problem. 

Now,  if  filings  are  projected  over  a  longer  range  of  time  when  rate 
of  ascent  on  the  curve  was  slower,  it  would,  of  course  be  a  smaller 
number. 

The  great  difference  we  have  at  this  point  is  that  research  has  not 
been  done  for  a  forecasting  methodology  developed  to  tell  us  what 
to  use  in  predicting  the  filings  increases  for  the  courts  other  than  a 
straight  line  projection  on  the  basis  of  what  past  filings  have  oc- 
curred. No  one  knows  whether  population,  as  a  clear  example,  bears 
a  direct  relationship  to  the  quantities  of  filings  in  our  courts.  So  that 
statement  you  referred  to  was  only  to  indicate  that  this  was  a  possi- 
bility in  looking  at  the  last  3  years  where  things  had  suddenly 
shifted.  We  don't  know  whether  there  are  cycles,  whether  that  in- 
crease is  likely  to  remain,  whether  there  have  been  over  long  range 
view  of  the  courts  other  increases  of  such  sharp  ascent  that  then 
leveled  off.  These  studies  need  to  be  made  because  we  just  do  not 
have  quality  predictions  devices. 

Senator  Burdick.  The  point  is  that  this  study  made  in  March  1971 
is  the  best  projection  you  have  today? 

Mr.  Eldridge.  Yes.  As  to  a  possibility. 

Senator  Burdick.  Yes. 

Mr.  Eldridge.  I  think  if  we  were  going  to  say,  if  somebody  re- 
quired us  to  say  what  really  would  be  in  1990,  first,  we  would  resist 
strongly  making  a  firm  statement,  and  if  we  had  to,  any  statistician 
would  say  you  must  look  at  more  than  3  years  for  the  projection  and 
those  top  figures  are  just  saying  where  the  most  recent  surge  would 
take  us. 

Senator  Burdick.  You  don't  have  any  other  projection  ? 
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Mr.  Eldridge.  No.  That  is  part  of  what  Mr.  Green  has  referred 
to  of  trying  to  get  a  methodology.  We  have  been  talking  with  people 
who  are  expert  in  this  field  about  what  will  be  necessary  in  order 
to  get  a  handle  on  that. 

Senator  Burdick.  Let  us  assume  that  the  projected  basis  is  correct, 
350,000  district  court  cases  would  require  1,129  district  court  judges 
compared  to  401  in  1970.  Would  that  be  substantially  correct? 

Mr.  Eldrtoge.  If  the  nature  of  the  cases  and  work  burden  they 
impose  remain  constant. 

Senator  Burdick.  That  is  a  colossal  number  we  are  going  to  face, 
if  correct,  in  20  years.  This  would  mean  that  by  1990  we  would 
need  approximately  250  court  of  appeals  judges  as  compared  to 
present  1970. 

Mr.  Eldridge.  Again  assuming  all  of  the  structures  remain  the 
same  and  appeal  rates. 

Senator  Burdick.  Isn't  this  the  real  problem  we  face  today,  that 
is,  how  do  we  plan  to  use  efficiently  250  judges  in  the  appellate  level 
that  has  only  97  judges  today  ? 

Do  you  have  any  ideas  ? 

]Mr.  Green.  These  are  the  kinds  of  things  that  we  have  been 
wrestling  with  at  the  Center;  and  we  are  very  much  gratified,  of 
course,  to  find  interest  in  looking  toward  a  solution  here  in  the 
Congress,  rather  than  finding  some  years  from  now,  hopefully  not 
too  distant,  when  we  do  think  we  have  some  solutions,  that  we 
then  have  to  awaken  the  Congress  to  the  needs.  ■ 

We  have  been  trying  to  attack  the  problem,  as  was  this  proposed 
resolution,  too,  on  a  couple  of  levels.  One  is  to  see  whether,  to  use 
one  of  Judge  ;^Iurrah's  favorite  phrases,  we  are  doing  the  best  with 
what  we  have,  and  right  at  the  moment  we  have  underway  and 
partly  completed  a  very  comprehensive  survey  of  the  internal  operat- 
ing procedures  of  the  U.S.  Courts  of  Appeals.  We  have  gone  into 
three  courts  in  depth — and  we  are  now  ready  to  go  into  the  re- 
maining 8.  We  hope  by  the  end  of  or  close  to  the  end  of  this 
calendar  year  to  be  able  to  present  to  the  Federal  judiciary,  and 
to  anyone  else  who  is  interested,  a  very  comprehensive  comparative 
survey  of  just  how  the  Federal  courts  of  appeals  are  operating, 
probably  in  detail  which  would  be  educational  to  the  judges  of  the 
courts  themselves  about  how  things  happen  in  their  clerk's  offices 
and  other  areas  of  supporting  services  and  supporting  personnel. 

We  hope  from  this — and  we  know  it  is  quite  likely  to  be  the 
result — but  we  hope  from  this  that  we  can  develop  even  more 
efficient  procedures  and  means  for  dealing  with  the  existing  case- 
load without  expanding  willy  nilly  the  number  of  judges  needed 
to  handle  the  burden.  So  that  is  one  levdl ;  and  that  is  by  improving 
the  efficiency  without  sacrificing  quality  of  the  appellate  process. 

In  addition,  at  this  time,  we  are  looking  at  the  possibility  of  the 
need  to  restructure  our  Federal  appellate  system.  In  the  latter  area, 
the  problem  of  attacking  this  is  complicated  by  the  fact  that  value 
judgments  about  what  you  want  from  your  system  are  required 
in  each  step  along  the  way,  that  is,  you  can't  simply  go  out  and 
gather  data  and  study  it  and  come  to  some  conclusions  on  the  basis 
of  that  study. 
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First  of  all,  the  data  is  in  some  instances  almost  impossible  to 
accumulate.  For  example,  you  will  hear  more  about  this  no  doubt 
from  a  succeeding  witness  this  morning,  there  is  the  notion  that 
Federal  or  national  law  requires  more  stability  than  the  Federal 
appellate  structure  can  presently  give  it.  In  large  measure  this  may 
just  rest  on  the  opinion  of  people  who  have  to  deal  with  Federal 
law — tax  laws,  labor  laws,  securities  laws  and  the  like.  It  may  be 
exceedingly  difficult  to  demonstrate.  Maybe  we  can  have  more  suc- 
cess in  demonstrating  that  there  is  need,  overwhelming  or  urgent 
need,  to  provide  a  structure  which  can  resolve  more  quickly  and 
more  comprehensively  than  we  can  at  the  moment,  problems  of 
intercircuit  conflicts  in  decisions  where  one  circuit  decided  one 
way  on  an  issue  and  another  circuit  has  decided  another  way.  Of 
course,  that  is  the  purpose,  one  of  the  purposes  served  by  the 
Supreme  Court  of  the  United  States,  but  at  this  time  that  Court 
itself  is  being  overwhelmed  by  work  which  it  finds  much  more 
significant  to  deal  with,  constitutional  issues,  perhaps,  arising  from 
state  decisions.  It  does  not  have  the  time  to  deal  with  these  inter- 
circuit conflicts.  The  point  I  am  trying  to  make  is  that  once  you 
get  perhaps  beyond  efficiency  you  have  a  great  deal  of  difficulty  in 
finding  your  solutions  through  research  alone  and  much  must  rest 
upon  people  making  policy  and  value  judgments. 

Senator  Burdick.  Well,  I  gather  from  your  statement  that  we 
have  more  time  than  I  think  we  have.  We  don't  have  a  lot  of  time 
for  research  and  study,  really. 

Judge  Brown  testified  yesterday,  Chief  Judge  of  the  Fifth  Circuit, 
that  this  crunch  is  going  to  be  on  us  in  about  3  years  so  we  can't 
spend  too  much  time  researching  and  studying,  we  have  to  get  some 
action. 

You  talked  in  terms  of  getting  more  efficiency  and  so  forth.  Let 
me  ask  you  a  few  specific  questions : 

Do  you  think  we  need  three  judge  courts  anymore  ? 

Mr.  Green.  I  guess  a  simple  answer  would  be  no. 

Senator  Burdick.  Then  if  we  didn't  have  three  judge  courts  we 
could  release  some  judge  power  there,  couldn't  we? 

Mr.  Green.  That  is  right. 

Senator  Burdick.  What  about  en  banc  decisions;  do  we  have  any 
short  cuts  or  time  savers  in  mind  there  ? 

Mr.  Green.  I  think  that  answer  is  a  little  more  complicated  be- 
cause it  relates  to  the  question  of  whether  it  is  important  to  have 
what  is  known  as  circuit  law,  that  is,  having  a  law  that  applies  to 
a  circuit  authoritatively,  because  you  have  gathered  together  all 
of  the  active  judges  in  that  circuit  to  make  the  decisions.  Here  is 
a  value  judgment.  Do  we  need  circuit  law  and  should  we  have  it? 
If  we  say  no,  then  you  don't  need  en  bancs,  you  can  just  have  three 
judge  appellate  courts  operating  on  the  first  tier  of  review,  just 
to  review  the  decisions  below,  and  maybe  have  another  court  which 
decides  on  questions  that  may  be  more  momentous  than  can  be  re- 
viewed by  a  simple  three  judge  court  in  a  particular  locality.  So 
that  is  one  of  those  areas  that  I  was  referring  to  before,  where  you 
are  in  effect  making  a  policy  or  value  judgment.  I  am  not  sure 
that  research  can  help  you.  It  is  a  question,  I  suppose,  of  experi- 
enced and  wise  men  setting  the  course  for  our  future. 
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Senator  Burdick.  I  wasn't  thinking  of  the  idea  of  abandoning 
intracircuit  divisions,  I  was  thinking  do  you  have  any  mechanism 
you  might  suggest  for  using  less  than  the  total  number  of  judges 
in  a  circuit  en  banc  ? 

Mr.  Green.  I  myself  do  not  have  a  recommendation  on  that.  I 
don't  know  whether  IMr.  Eldridge  has  thought  about  that. 

Mr.  Eldridge.  The  question  touches  in  the  area  where  the  Center 
begins  to  approach  the  limits  of  its  mandated  responsibility.  Ke- 
search  could  tell  us  what  the  impact  would  be  on  available  judge 
power  of  abolishing  or  curtailing  en  bancs,  but  the  decisions  about 
what  basis  of  authority  is  needed  for  circuit  law,  if  there  is  to  be 
circuit  law,  is  a  policy  decision  that  rests  with  Congress  and  with 
the  Judicial  Conference. 

As  far  as  the  Center  could  go,  in  my  view,  is  to  tell  either  delib- 
erative body  how  much  you  would  get  out  of  an  anticipated  change. 

Senator  Burdick.  Well,  I  will  try  another  one  on  you. 

We  learned  yesterday  from  the  fifth  circuit  that  they  use  a  screen- 
ing process  as  the  cases  come  up  from  the  district  courts  and  they 
place  them  in  four  categories — one,  frivolous,  one  summary,  one 
for  a  15-minute  argument  and  one  for  a  30-minute  argument,  and 
that  seems  to  work  well. 

What  do  you  think  about  inaugurating  a  program  like  that 
throughout  the  system  ? 

Mr.  Green.  There  are  programs,  ]\Ir.  Chairman,  that  vary  in  one 
respect  or  another  from  that  which  is  used  in  the  fifth  circuit;  and 
these  apparently  have  been  adapted  by  the  circuit  courts  involved 
to  what  their  own  problems  are. 

Clearly  the  problems  in  the  fifth  circuit  seem  to  be  more  over- 
whelming at  this  time  than  they  are  in  others;  and  it  may  be  that 
there  would  be  more  uniformity  if  it  should  pass  that,  in  the  other 
circuits,  they  have  quite  the  same  problems  that  they  do  in  the  fifth. 

One  of  the  things  we  are  trying  to  determine,  with  the  survey 
I  indicated  to  you  we  were  engaged  in,  is  to  find  out  precisely  what 
is  being  done  in  each  circuit  because  there  are  little  nuances  and 
wrinkles  one  finds  among  them.  In  addition,  one  finds  that  even 
the  judges  who  have  perhaps  set  up  the  system  don't  know  precisely 
what  is  happening.  I  don't  mean  by  that  to  suggest  that  they  are 
derelict  in  any  way  in  knowing  how  their  courts  work,  but  they 
are  busy  people  and  they  aren't  necessarily  supposed  to  be  managers — 
they  are  supposed  to  be  judges  hearing  arguments,  reading  briefs, 
and  making  decisions — and  one  of  the  things  we  hope  to  know  in 
a  few  months  is  just  how  much  these  so-called  screening  procedures 
in  the  various  courts  differ  from  one  another  and  also  whether  it 
is  really  feasible  to  say  that  the  same  procedure  should  apply  in 
each  Federal  court.  But  there  seems  to  be  no  question  now  that 
nearly  all  of  the  circuit  courts  recognize  the  value  of  looking  at 
the  case  before  it  comes  up  for  either  full-blown  argument  or  full- 
blown treatment  by  the  court.  This  is  particularly  true  in  criminal 
cases,  because,  in  view  of  the  provision  of  counsel,  and  funds  for 
transcripts  and  briefs,  perhaps  more  frivolous  appeals  occur  in  the 
criminal  area  than  in  others.  To  give  my  own  personal  opinion 
about  that,  I  think  it  is  much  better  when  we  have  a  system  where 
we  do  allow  an  appeal  and  then  give  it  the  treatment  it  deserves 
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rather  than  to  have  money  be  the  dividing  line  between  whether  a 
person  can  get  review  or  not. 

Senator  Burdick.  Give  it  the  treatment  it  deserves  but  based 
upon  this  projected  increase  how  are  we  going  to  do  it?  We  are 
going  to  be  overwhelmed. 

The  judge  told  us  yesterday:  "I  want  to  frighten  you,"  and  he 
did  frighten  me.  We  are  going  to  be  absolutely  swamped  if  we  don't 
get  some  streamlined  procedures  or  get  more  judges  or  get  more 
something. 

Mr.  Green.  I  agree  that  the  streamlining  of  procedures  can  only 
carry  you  so  far  and  that  structural  changes  are  very  likely.  De- 
pending upon  what  you  are  looking  for,  circuit  reorganizing  or 
changes  will  have  to  come  and  probably  soon. 

Senator  Buedick.  I  want  every  litigant  to  have  his  day  in  court 
and  his  complete  day,  but  if  there  is  something  we  can  do  mechani- 
cally here  we  are  going  to  try  to  find  out.  That  is  one  of  the  reasons 
for  the  Commission.  Do  you  agree  ? 

Mr.  Green.  Yes,  sir.  As  I  said  before,  we  are  trying  within  our 
capacity  in  the  role  that  the  Center  has  been  assigned  in  the  Fed- 
eral judiciary  to  help  in  that  effort. 

Largely,  as  Mr.  Eldridge  has  said,  what  we  can  do  is  gather 
information  for  the  policymakers,  to  give  them  background  upon 
which  to  make  decisions  and,  second,  to  do  some  thinking  about 
these  things  and  pose  some  of  the  questions  and  alternatives  that 
are  available  for  them  upon  which  to  make  their  decisions. 

Senator  Burdick.  Has  the  Center  studied  the  1968  ABA  report 
on  the  circuit  courts  or  Judge  Hufstedler's  proposal  to  see  if  they 
have  merit — either  one. 

Mr.  Green.  We  have  looked  at  these.  When  I  say  that,  I  mean 
the  staff  has.  We  haven't  yet  presented  these  to  our  Board  to  make 
judgments  about;  but  we  found  that  in  those  areas  we  had  some- 
thing in  common  with  the  State  systems,  particularly  in  the  larger 
States  which  have  looked  forward  to  some  of  the  problems  which 
are  affecting  the  Federal  system.  And  so  we  were  instrumental, 
along  with  the  National  Center  for  State  Courts,  in  establishing 
a  group  called  the  Advisory  Council  for  Appellate  Justice.  The 
group  includes  the  authors  of  the  reports  to  which  you  refer,  both 
Judge  Hufstedler  and  Professor  Carrington  and  some  members 
of  the  ABA  committee,  but  also  a  number  of  other  professors  and 
judges  and  lawyers  who  have  exhibited  special  interest  and  com- 
petence in  the  area  of  judicial  administration  and  particularly  in- 
terest in  the  matter  of  problems  at  the  appellate  level.  These  matters 
are  being  considered  by  this  Advisory  Council  for  Appellate  Justice ; 
and  we  are  working  with  them  to  try  to  sharpen  some  of  the 
proposals,  reach  some  sort  of  consensus  upon  which  we  can  make 
recommendations  to  our  own  Board  and  thereafter  to  the  Judicial 
Conference  and  the  Congress. 

Senator  Burdick.  Does  the  Center  employ  consultant  law  pro- 
fessors to  do  special  studies  ? 

Mr.  Green.  Yes,  it  does. 

Senator  Burdick.  What  is  the  representative  or  average  cost  of 
such  a  special  study ;  do  you  know  ? 
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Mr.  Green.  I  can't  say  with  any  degree  of  certainty  which  I 
think  would  be  helpful  to  the  subcommittee  with  respect  to  the 
expense  of  the  Federal  Judicial  Center.  These  things  vary.  We 
have  professors  who  work  for  us  on  a  day-to-day  basis;  that  is,  we 
call  them  in  for  a  few  days  at  a  time  perhaps  and  then  they  are 
paid  at  a  daily  rate  which  has  been  agreed  upon  in  advance,  subject 
to  the  requirements  of  law  that  it  go  no  higher  than  the  salary 
being  paid  to,  I  think,  the  level  5  of  the  executive  schedule.  I  think 
it  is  about  $138.38  a  day. 

Others  vary  depending  upon  the  job  we  want  done,  and  we  will 
sometimes  just  say  we  only  want  out  of  this  job  40  days  of  your 
time  and  at  the  rate  of  $100  a  day,  and  that  is  $4,000. 

^Y]\en  I  was  with  the  National  Commission  on  Reform  of  Federal 
Criminal  Laws  we  had  a  number  of  consultants  who  were  law 
professors  and  we  were  dealing  there  with  what  might  be  called 
"Think  Pieces."  We  weren't  engaged  in  empirical  research.  We 
told  someone  we  wanted  him  to  give  us  a  draft  of  a  statute  on 
theft  for  the  Federal  Criminal  Code,  that  we  wanted  him  to  give 
us  as  much  time  on  that  as  $2,500  would  carry  us.  We  used  that 
as  a  rule  of  thumb.  Not  that  we  were  subject  to  the  restrictions 
about  advertising  for  bids  which  apply  to  most  Government  agen- 
cies. Over  $2,500  you  must  advertise  for  competitive  bids.  But  we 
used  that  as  a  dividing  line. 

TNHiat  you  are  really  saying  to  your  professors  is  this  is  as  much 
as  we  want  to  pay  and  give  us  what  you  can  do  in  that  time;  and 
if  the  report  came  in  and  it  was  unsatisfactory  we  might  have  to 
spend  more  time  on  its  ourselves. 

I  can't  be  any  more  precise  than  that,  Mr.  Chairman.  It  is  not 
like  building  a  closet  or  laying  a  sidewalk;  you  decide  how  much 
you  want  to  spend  and  you  tell  the  person  to  give  you  the  time  that 
he  can  toward  that. 

Senator  Burdick.  Now  let  us  suppose  that  this  Commission  is 
approved  by  Congress,  would  the  Center  be  in  the  position  to  under- 
take some  special  studies  for  us  ? 

Mr.  Green.  If  we  are  provided  with  the  necessary  funding. 

Senator  Burdick.  You  have  had  some  funds  for  special  studies. 
Could  you  do  any  work  for  us  ? 

Mr.  Green.  I  think  we  could.  I  must  say  that  what  we  can  do 
is  subject  to  the  control  of  our  board,  of  course. 

"When  you  asked  can  we  do  it — do  we  have  the  capacity  and  do 
we  have  the  expertise,  I  think  we  do. 

Senator  Burdick.  You  could  do  it  within  your  present  budget 
or  would  you  have  to  have  additional  appropriations?  Of  course, 
that  depends  upon  what  you  are  called  upon  to  do. 

Mr.  Green.  I  think  it  would,  INIr.  Chairman.  But  let  me  repeat 
that  among  the  items  listed  in  the  proposed  Senate  resolution  for 
consideration  by  the  Commission,  I  believe  there  are  very  few  that 
we  aren't  already  engaged  in  working  upon. 

Senator  Burdick.  I  am  sure  the  colleagues  of  mine  will  want 
to  know  what  the  dollar  cost  of  this  is  going  to  be  and  if  we  can 
get  some  services  from  the  existing  agencies  it  will  be  helpful.  You 
can  see  that. 
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Mr.  Green,  Well,  I  think  among  the  things  I  have  mentioned, 
and  others  that  I  could  have,  that  there  will  already  be  in  existence, 
perhaps  by  the  time  such  a  Commission  as  this  were  established, 
studies  which  it  could  then  evaluate  and  make  use  of. 

Senator  Burdick.  Mr.  Eldridge.  Would  you  care  to  add  anything 
to  your  prepared  statement  or  summary? 

Mr.  ELDRrooE.  Well,  first,  I  would  like  to  reenforce  Mr.  Green's 
last  statement.  I  think  that  a  number  of  the  things  that  we  are 
engaged  in  will  contribute  directly  to  the  work  of  the  Commission 
if  it  is  established.  My  statement  relates  mostly  to  work  we  have 
done  trying  to  build  a  capability  to  assess  the  impact  of  realine- 
ment  of  circuits  according  to  various  alternatives. 

We  employ  a  data  processing  firm  to  take  an  existing  technique 
for  such  things  as  congressional  district  reapportionment,  school  at- 
tendance districts,  to  modify  those  kinds  of  programs  to  accept  the 
characteristics  that  might  be  important  in  realining  the  circuits  and 
to  tell  us  what  the  impact  of  adhering  to  certain  requirements  would 
be  and  what  the  impact  would  be  of  backing  away  from  these.  That 
work  has  been  done  based  on  a  single  year  of  district  court  filings 
and  based  on  current  capability  of  the  courts  of  appeals  to  dispose 
of  the  appeals  that  arise  out  of  those  but  the  program  is  ready  to 
accept  projected  data  if  we  get  really  reliable  methods  of  saying 
that  instead  of  the  actual  filings  in  1970  we  predict  that  the  filings 
will  be  so  much  greater  in  1975,  1985,  1990,  and  how  satisfactory 
would  this  proposed  realinement  of  circuits  be  5  years  from  now. 
The  system  sits  there  ready  to  receive  new  data  and  it  also  is 
ready  to  receive  new  criteria  for  realinement. 

We  had  to  begin  with  something  so  we  selected  a  list  of  arbitrary 
criteria  that  are  included  in  my  statement  to  the  committee,  such 
items  as  splitting  States  and  not  splitting  States,  trying  to  equallize 
the  number  of  district  judges  embraced  within  a  circuit,  and  various 
other  characteristics. 

We  have  had  a  lot  of  material  that  has  come  out  of  those  pro- 
grams, as  I  say,  based  on  a  single  year  of  data,  but  it  is  very  easy 
to  run  new  pieces  of  data  to  see  what  the  results  will  be. 

Also  we  have  in  progress  now  a  time  study  in  the  third  circuit. 
With  the  participation  of  the  judges  of  the  third  circuit  are  now 
keeping  time  records  that  indicate  what  types  of  activities  require 
what  kinds  of  time  in  order  to  get  cases  through  the  appellate 
structure.  Those  studies,  I  think,  will  be  useful  to  the  Commission 
also. 

We  have  done  an  earlier  time  study,  of  district  court  judges  that 
would  in  turn  have  some  relation  and  effect  also. 

Senator  Btjrdick.  The  staff  has  a  question  or  two. 

Mr.  Westphal.  Mr.  Eldridge,  you  mentioned  the  various  criteria 
that  you  looked  at  and  they  are  mentioned  in  your  statement  be- 
ginning on  page  3,  and  that  is  you  have  made  studies  predicated 
on  the  assumption  there  should  be  12  circuits  for  the  courts  of  ap- 
peals, you  have  made  studies  that  there  should  be  14  circuits,  you 
have  also  made  studies  based  on  an  assumption  that  no  circuit  should 
have  fewer  than  five  judges  and  that  no  circuit  should  have  a  work- 
load justifying  more  than  9  judges,  and  so  forth. 
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Now  these  studies  that  you  have  made,  based  upon  these  various 
criteria,  have  provided  some  38  different  maps  that  would  outline 
how  the  circuits  would  be  if  importance  were  given  to  one  criteria 
as  opposed  to  another.  Is  that  true? 

Mr.  Eldridge.  Yes,  sir. 

INIr.  Westphal.  Have  those  maps  resulting  from  those  studies 
ever  been  published  for  the  use  of  the  bench  and  bar,  for  example? 

Mr.  ELDRrooE.  No,  sir. 

Mr.  Westphal.  Is  it  all  possible  for  those  to  be  made  available 
to  the  subcommittee  for  their  knowledge  and  information  ? 

Mr.  ELDRrooE.  Yes,  sir;  they  could  be  made  available  to  the  sub- 
committee. I  hope  that  when  delivered  to  the  committee  that  they 
also  not  be  published,  for  the  chief  reason  that  the  maps  are  only 
illustrations  of  configurations  resulting  from  combinations  of  cri- 
teria and  they  are  in  no  sense  proposals  and  I  have  some  anxiety 
that  they  would  immediately  be  seen  as  some  kind  of  proposal  that 
our  Board  has  never  reviewed.  These  maps  result  from  arbitrary 
decisions  in  a  research  framework — let  us  see  what  it  is  like  when 
you  stress  criteria  1,  5,  7,  and  9  and  let  us  see  what  it  is  like  when 
you  stress  2,  4,  6,  and  8. 

JNIr.  Westphal.  Similarly,  I  assume  these  38  maps  could  be  made 
available  to  the  proposed  commission  if  it  is  created  ? 

Mr.  Eldridge.  That  is  the  purpose  of  the  study. 

Mr.  Westphal.  But  in  any  event  they  do  show  38  different  pos- 
sibilities and  they  are  illustrative  only,  at  least,  and  what  is  now 
required  then  is  for  someone  to  study  them  along  with  all  other 
alternatives  and  make  a  judgment  as  to  what  advantages  you  have 
under  one  proposal  and  what  are  the  disadvantages  under  that  pro- 
posal ? 

Mr.  ELDRmoE.  Yes. 

Mr.  Westphal.  I  would  take  it  that  the  Board  of  the  Federal 
Judicial  Center  has  not  been  asked  to  make  that  judgment  on  those 
38  possibilities? 

Mr.  Eldridge.  They  have  not  and  I  think  it  is  fair  to  say  that  the 
Board  feels  that  that  kind  of  decision  belongs  to  either  the  Judicial 
Conference,  a  Commission  established  by  Congress,  or  the  congres- 
sional committees  that  would  have  to  support  legislation  changing 
them. 

Mr.  Westphal.  All  right.  Let's  take  those  one  at  a  time.  Has 
the  Judicial  Conference  attempted  to  pass  any  judgment  on  this  col- 
lection of  38  possibilities  ? 

Mr.  Eldridge.  No. 

Mr.  Westphal.  The  Judicial  Conference,  however,  has  recom- 
mended the  creation  of  a  commission  of  the  type  that  is  embodied 
hereinS.J.  Ees.  122? 

Mr.  Eldridge.  Yes. 

Mr.  Westphal.  Now,  has  the  work  of  the  center  in  regard  to 
developing  possibilities  resulted  in  a  map  which  would  envisage  a 
possibility  whereby  up  to  15  judges  could  be  employed  on  a  Court 
of  Appeals  for  ten  or  eleven  or  twelve  circuits,  anything  of  that 
kind? 

Mr.  Eldridge.  Well,  what  we  have  done  with  these  first  sets  of 
maps,  and  there  may  be  hundreds  of  maps  needed  by  the  time  the 
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Commission  wants  to  review  the  impact  of  everything,  we  have  told 
the  system  to  divide  the  territory  of  the  country  into  12  or  14  cir- 
cuits resulting  in  even  distribution  of  appeals  and  let  us  see  what 
the  geography  is  like  and  let  us  see  how  nearly  we  can  approach  a 
parity  of  workload  in  each  circuit  in  terms  of  the  varying  character- 
istics. 

For  example,  with  14  circuits  and  ignoring  State  boundaries  and 
creating  14  circuits  with  equal  workload  but  observing  present  dis- 
trict lines,  and  requiring  continuity  of  the  hypothetical  districts 
that  would  result  and  requiring  them  to  be  as  compact  as  possible, 
we  could  achieve  14  circuits  each  having  a  caseload  that  would  have 
only  2.4  percent  average  deviation,  and  judging  by  present  capa- 
bility to  handle  appeals,  numbers  of  appeals  per  judge,  we  have  14 
circuits  all  of  which  have  a  workload  justifying  7  judges. 

JNIr.  Westphal.  In  making  that  study  did  you  use  97  as  the  num- 
ber of  circuit  judges  that  would  be  employed  in  that  system? 

Mr.  Eldridge.  Yes,  because  we  were  using  a  year  of  data  in  which 
97  judges  were  actually  working. 

Mr.  Westphal.  Now,  the  center  has,  or  at  least  the  administrative 
office  has,  put  out  studies  indicating  that  statistically,  at  least,  there 
is  a  need  for  some  23  additional  circuit  court  judges  and  I  believe  a 
formal  request  has  been  presented  to  the  Congress  for  an  additional 
ten  of  that  23,  1  would  take  it,  and  that  the  23  is  the  total  number 
of  additional  judges  that  would  be  needed  by  the  year  1975  if  antici- 
pated caseloads,  case  filings,  appeal  filings,  continue  as  they  are. 

Are  you  familiar  with  that  ? 

Mr.  Eldridge.  Yes. 

Mr.  Westphal.  Have  any  of  your  illustrative  maps  gone  so  far 
as  to  draw  circuit  boundaries  on  the  assumptions  you  would  have 
107  circuit  judges  or  you  would  have  120  circuit  judges,  anything  of 
that  kind? 

Mr.  ELDRroGE.  No,  we  have  not  but  it  is  very  easy  to  do  so.  It 
would  be  a  matter  of  days  and  about  $200 — since  we  have  invested 
the  time  and  money  we  have  in  building  the  system — ^to  do  criteria 
changes  of  this  sort  is  quick  and  now  inexpensive. 

Mr.  Westphal.  Nevertheless,  you  have  to  feed  in  the  statistical 
data  from  the  caseload  statistics  for  1  year;  you  have  to  feed  that 
into  a  computer? 

Mr.  Eldrtoge.  Yes,  sir,  to  build  the  system. 

Mr.  Westphal.  And  then  depending  upon  how  you  program  it  for 
a  print  out,  by  putting  one  variable  factor  or  another  in  there  you 
can  get  almost  any  combination  of  ready  answers  to  different  possi- 
bilities? 

Mr.  Eldrddge.  That  has  been  our  objective  with  a  view  to  the 
Judicial  Center  having  that  capability  to  support  a  commission. 

Mr.  Westphal.  And  there  would  be  no  need  to  start  all  over  from 
scratch  and  start  feeding  in  another  year  of  statistics,  it  is  just  a 
matter  of  looking  at  the  latest  statistics  to  see  how  they  compare  to 
the  statistics  that  your  computer  is  programed  for;  isn't  that  true? 

Mr.  Eldridge.  Yes.  I  think  a  commission  might  very  well  wish  to 
see  past  as  well  as  future.  We  might  take  the  statistics  of  5  years 
ago  and  10  years  ago  plus  projections  of  5  and  10  years  from  now 
and  see  what  the  drift  of  requirements  would  be  in  terms  of  circuit 
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alignment  if  you  were  going  to  try  to  maintain  a  parity  judge  work- 
load in  each  of  the  circuits. 

Mr,  Westphal.  Now,  the  reason  I  asked  the  question  a  few  mo- 
ments ago  as  to  whether  the  center  had  developed  a  map  that  indi- 
cated the  employment  of  15  judges  on  a  court  of  appeals  to  handle 
the  workload  is  because  that  is  the  number  that  we  have,  in  fact, 
had  down  in  the  Fifth  Circuit  for  some  years,  and  Judge  Brown 
has  testified  in  the  House  hearings  held  on  H.R.  7378 — and  I  am 
referring  now  to  page  109  of  the  hearings — he  says,  ""Wlien  somebody 
says  a  15-man  court  can't  work,  I  just  say,  as  some  of  our  political 
friends  have  said,  'Just  look  at  the  record' — what  we  are  doing  is 
nothing  short  of  amazing,  and  I  am  not  boastful,  I  hope,  in  say- 
ing it." 

Nevertheless,  Judge  Brown  seems  to  take  the  position  in  his  testi- 
mony before  the  House  that  up  to  15  judges  does  work  and  that 
they  have  proven  that  it  does  work,  and  yet  there  seems  to  be  a  feel- 
ing that  nine  is  the  maximum  number  of  judges  that  should  be  used 
on  a  circuit. 

Do  you  have  any  comment  to  make  on  that  ? 

Mr.  ELDRroGE.  Well,  you  have  just  made  the  comment  that  there 
is  a  strong  feeling  among  many  judges  that  a  bench  larger  than  nine 
which  must  operate  to  create  circuit  law  and  therefore  operates  in 
collegial  fashion  is  just  unwieldy. 

Another  thing  the  center  did  when  we  were  working  on  this  com- 
puter system  was  to  ask  the  Federal  judges  some  questions  about 
how  they  felt  on  this  point  and  they  were  very  strongly  of  the  view 
that  nine  is  the  optimum  number.  There  were  a  number  of  judges 
who  felt  that  it  could  work  with  more  than  nine  but  that  it  is  not 
desirable.  We  gave  them  an  opportunity  in  the  questionnaire  that 
was  distributed  to  them  to  say  how  far  it  could  go  and  nobody 
ever  went  over  15. 

Mr.  Westphal.  Now  this  is  a  survey  that  has  been  put  together 
in  just  recent  months,  as  I  would  understand,  from  conversations 
either  with  you  or  Judge  Murrah  that  I  have  had  lately;  is  that 
true? 

Mr.  ELDRroGE.  The  report  was  completed  in  January.  I  will  deliver 
copies  of  the  questionnaire  and  the  summary  of  it  to  the  committee. 

Mr.  Westphal.  Very  good.  We  would  appreciate  that  very  much. 

Mr.  Green.  Mr.  Westphal,  may  I  comment? 

Mr.  Westphal.  Certainly. 

Mr.  Green.  To  illustrate  in  the  question  you  have  asked  the  point 
I  was  making  before  about  how  subjective  you  can  get  in  some  of 
these  areas  and  how  difficult  it  is  to  make  measurements  that  can 
point  you  toward  a  determination,  while  one  would  say  that  a  15 
judge  court  is  working,  of  course,  it  has  to  work  in  some  way  because 
that  is  the  size  of  the  court  in  the  fifth  circuit;  but  there  have  been 
indications  that  the  judges  in  the  court  don't  have  time  even  to  read 
the  opinions  that  are  being  written  by  their  colleagues  whereas  in 
the  smaller  courts  they  do;  and  they  even  have  practice,  in  sonie 
of  the  other  circuit  courts,  where  before  an  opinion  is  published  it 
is  reviewed  by  every  member  of  that  court,  active  member  of  that 
court  of  appeals.  One  has  to  make  a  value  judgment  as  to  whether 
that  is  the  minimum  we  should  expect,  that  the  latter  practice  is 
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the  minimum  we  should  expect  of  our  system  or  whether  it  is  not 
important  that  every  other  active  judge  in  the  circuit  gets  a  chance 
to  comment  on  the  opinion  of  his  colleague  before  it  is  published 
as  the  opinion  of  the  court. 

Mr.  Westphal.  Well,  I  would  understand  from  Judge  Brown's 
testimony,  which  he  gave  to  the  subcommittee  yesterday,  that  the 
fifth  circuit,  which  has  15  active  judges  has,  in  fact,  on  a  full-time 
basis  with  visiting  judges  and  senior  judges,  employed  up  to  19  and 
20  judges  in  disposing  of  its  business  during  the  calendar  year. 
That  they  do  have  what  he  refers  to  as  a  "pre-pinky  system"  whereby 
tenative  opinions  are  circulated  among  the  full  membership  of  their 
court  prior  to  their  official  release  and  publication,  so  that  they 
have  worked  out  a  system  by  which  all  members  of  the  court  can 
be  kept  abreast  of  the  work  being  done  by  other  three-man  panels 
even  though  they  themselves  are  not  sitting  on  the  three-man  panel. 

I  take  it  we  would  all  recognize  that  is  a  desirable  thing  to  do  in 
a  multijudge  court,  is  it  not  ? 

Mr.  Green.  I  am  just  suggesting  the  possibility  that  it  doesn't 
work  as  well  where  there  are  15  judges  writing  opinions  as  where 
there  are  nine  or  seven. 

Mr.  Westphal.  Obviously  the  difference  in  the  number  would 
have  a  bearing  upon  how  well  it  works,  but  the  fact  is  that  they  are 
doing  it  with  15  judges  just  as  they  are  in  other  circuits  doing  it 
with  eight  judges  and  nine  judges. 

Senator  Burdick.  I  have  a  comment  at  this  point. 

It  is  obvious  to  me  that  if  we  limit  the  circuits  to  nine  judges 
we  will  have  to  have  more  circuits.  Is  that  a  fair  observations? 

Mr.  Green.  Yes. 

Senator  Burdick.  Let's  take  another  step.  The  more  the  caseload 
developes  in  the  district  courts  the  more  work  there  will  be  on  the 
circuit  court.  I  think  that  naturally  follows. 

Doesn't  it  also  naturally  follow  the  more  work  there  is  in  the 
circuit  courts  the  more  work  there  is  in  the  Supreme  Court,  whereas 
now  we  may  have  a  crisis  in  the  circuit  court,  we  may  by  increasing 
circuits  constitute  and  complicate  the  problems  of  the  Supreme  Court 
next? 

Mr.  Green.  Yes,  sir. 

Senator  Burdick.  Is  that  right  ? 

Mr.  Green.  I  think  it  is  probably  complicated  already. 

Senator  Burdick.  The  more  circuits  you  have 

Mr.  Green.  It  will  be  even  more  complicated ;  yes. 

Senator  Burdick.  Because  you  have  intercircuit  differences  that 
have  to  be  resolved  in  the  Supreme  Court  and  the  more  conflicts  you 
have  the  more  work  you  have. 

Mr.  Green.  Yes  sir. 

Senator  Burdick.  So  it  seems  to  me  desirable  to  hold  down  the 
number  of  circuits  the  best  we  can  and  reach  the  accommodations 
that  won't  create  to  much  of  a  crisis  up  there. 

Mr.  Green.  That  is  one  direction.  Another  is  to  find  some  other 
device  to  handle  the  intercircuit  conflicts  that  aren't  of  a  magnitude 
of  national  importance  that  require  the  attention  of  the  Supreme 
Court;  and  that  is  one  of  the  matters  that  is  under  study  by  the 
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Center  in  conjunction  with  the  Advisory  Council  for  Appellate 
Justice  that  I  mentioned  to  you  before. 

Senator  Burdick.  One  more  question. 

Has  the  Center  given  any  thought  to  the  review  by  certiorari  in 
the  circuit  courts? 

Mr.  Green.  Yes,  sir. 

Senator  Burdick.  How  do  they  feel  about  it  ? 

Mr.  Green.  Well,  there  is  no  judgment.  I  merely  say  that  is  a 
possibility  that  we  are  discussing  with,  as  I  mentioned  before,  the 
Advisory  Council  for  Appellate  Justice,  the  various  alternatives  to 
relieve  the  kinds  of  stresses  on  the  system  that  has  been  the  subject 
of  this  hearing  this  morning.  I  cannot  say  that  we  have  a  judgment 
as  yet.  I  think,  generally  speaking — and  I  am  just  expressing  my 
own  opinion  based  upon  conversations  with  others — that  we  favor 
a  principle  of  one  review  for  every  case.  Now  whether  that  review 
should  take  place  in  the  courts  of  appeals  as  we  know  them  now  or 
whether  it  should  take  place  under  some  other  procedure  such  as 
the  one  proposed  by  Judge  Shirley  Hufstedler  is  a  matter  that  at 
least  on  the  staff  level  we  have  not  yet  resolved.  We  are  again  ex- 
ploring this  with  experienced  people  in  the  field  who  have  given  a 
lot  of  thought  to  the  matter  and  as  yet  we  don't  think  a  consensus 
has  been  reached. 

Judge  Hufstedler's  proposal,  as  you  know,  would  create  in  fact 
another  tier  between  the  district  court  and  the  court  of  appeals. 
Just  precisely  the  nature  of  that  tier,  what  that  tier  should  be,  what 
that  court  of  review  should  be,  is  considerably  still  under  discussion. 
One  proposal  was  that  it  should  include  the  trial  judge  and  two 
other  judges.  I  think  the  proposal  has  been  modified  now  to  the 
point  where  it  would  not  include  the  trial  judge  but  include  others, 
and  that  the  nature  of  this  review  would  be  somewhat  different 
from  the  kind  of  review  that  we  now  have  in  the  courts  of  appeals. 
It  would  provide  review  rather  soon  after  the  conclusion  of  the 
trial  or  the  disposition  of  the  case  in  the  district  court.  It  might 
even  go  up  without  the  traditional  kind  of  record  that  we  are  used 
to  seeing  on  the  court  of  appeals  level  and  the  nature  of  the  review 
would  be  more  summary.  Because  of  the  fact  that  you  would  have 
sitting  above  this  court  the  court  of  appeals,  that  court  would  then 
exercise  a  kind  of  certiorari  jurisdiction  and  be  available  to  select 
from  the  cases  coming  out  of  this  initial  reviewing  panel  those  which 
seem  to  have  enough  significance  to  warrent  the  attention  of  that 
court.  So  there  are  possibilities  in  the  direction  of  satisfying  the 
principle  of  one  review  for  each  case  and  at  the  same  time  using 
the  present  courts  of  appeals  in  a  fashion  where  they  would  be 
selective  in  the  cases  that  they  gave  attention  to. 

Senator  Burdick.  This  I  agree,  that  there  should  be  one  appeal 
as  a  matter  of  right  turns  on  a  phrase,  too.  Because  I  don't  see  any 
material  difference  between  an  appeal  on  a  writ  of  certiorari  and 
an  appeal  of  right  given  a  summary  treatment  in  the  circuit  court. 
The  result  would  be  the  same. 

Mr.  Green.  I  think  there  is  a  lot  to  be  said  for  that  statement. 
One  can  handle  it  by  changes  in  procedures  of  the  structure  and 
greater  visibility  or  one  can  handle  it  internally  in  the  fashion  in 
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which  I  suspect  it  is  being  handled  today  where  out  of  necessity 
the  courts  must  handle  them  in  that  fashion. 

Senator  Burdick.  I  think  the  staff  has  one  more  question. 

Mr.  Westphal.  Mr.  Eldridge,  the  Business  Week  magazine  of 
December  4,  1971,  under  the  heading  of  "A  Push  to  Streamline  the 
Courts,"  there  was  some  reference  made  to  a  proposal  to  replace  the 
circuit  courts  of  appeal  with  a  single  nationwide  court.  I  don't  know 
whether  this  contemplates  the  elimination  of  circuit  boundaries  or 
what,  but  has  your  research  part  of  the  Federal  Judicial  Center 
prepared  any  studies  relating  to  such  proposal  ? 

Mr.  ELDRrooE.  We  have  not  prepared  any  studies.  This  has  also 
been  an  item  of  discussion  with  the  Advisory  Council.  The  creation 
of  a  national  court  of  appeals  would  not  affect  the  number  of  ap- 
peals that  would  be  made.  It  would  go  instead  to  the  questions  of 
circuit  law.  There  would  not  be  circuit  law. 

We  would  have  eliminated  the  problems  of  intercircuit  conflict. 
That  would  be  where  the  strength  would  lie. 

Mr.  Westphal.  Now,  then,  one  final  question.  As  I  would  under- 
stand, then  the  essence  of  the  prepared  statement  is  of  Mr.  Murrah 
and  yourself  and  the  testimony  that  has  been  given  here  this  morn- 
ing, the  Federal  Judicial  Center  has  looked  into  this  problem  of  the 
ever  increasing  caseload  of  the  circuit  court  to  the  extent  that  you 
have  computerized  data  which  has  given  you  38  different  possibili- 
ties for  redrawing  circuit  boundaries,  for  example.  You  have  studied 
or  someone  has  at  least  looked  at  the  ABA  report  of  1968  and 
Judge  Hufstedler's  suggestion  about  having  two  appellate  judges 
sit  with  the  trial  judge,  and  this  constitutes  the  initial  review  func- 
tion, and  then  have  a  higher  level  to  pass  upon  matters  of  national 
importance,  and  you  have  given  some  consideration  to  a  proposal 
for  abolition  of  all  circuit  boundaries,  and  that  while  this  has  all 
been  considered,  the  Center  as  such  has  not  made  any  specific  pro- 
posals which  it  has  referred  to  the  Judicial  Conference  as  a  solution 
to  these  problems. 

Is  that  a  fair  summary  of  where  we  stand  ? 

Mr.  Eldridge.  I  think  that  that  is  correct.  I  would  add  that  the 
Center  initiated  the  proposal  for  a  Commission  to  deal  with  all  these 
pieces  of  information  and  to  reach  the  ultimate  judgment. 

Mr.  Westphal.  Nevertheless,  we  are  at  the  point  where  a  decision 
must  be  made  on  all  these  possibilities.  If  we  are  to  arrive  at  a 
solution  to  the  problems  which  one  projection  says  we  are  going  to 
have  in  1975,  when  we  are  going  to  need  123  circuit  court  judges, 
and  which  the  projection  as  to  the  1990  caseload  says  we  may  need 
up  to  250  judges,  we  had  better  arrive  at  this  solution  soon,  or  as 
soon  as  we  can,  so  that  we  can  prepare  for  that  kind  of  a  caseload? 

Mr.  Eldridge.  Yes,  sir. 

Mr.  Westphal.  All  right. 

Senator  Burdick.  One  last  question.  Do  you  gentlemen  approve 
of  Senate  resolution  122  ? 

Mr.  Green.  The  question  puts  us  in  a  difficult  spot  because  policy 
with  respect  to  legislation  in  our  set  up  should  be  made  by  the 
Board.  What  we  do  agree  to  is  the  fact  that  the  problems  on  the 
appellate  level  in  the  federal  system  are  critical  and  that  they  need 
resolutions,  and  the  Judicial  Conference  and  our  Board  have  recom- 
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mended  that  there  be  a  Commission  to  make  some  of  the  decisions, 
to  aid  Congress  in  making  some  of  the  decisions  that  have  to  be 
made. 

Senator  Burdick.  Well,  if  the  Commission  approach  is  not  the 
right  approach,  what  approach  is? 

Mr.  Green.  I  am  sorry,  sir. 

Senator  Burdick.  I  saj'  if  the  approach  of  the  Commission  method 
is  not  the  right  approach,  what  other  approach  is  there  ? 

Mr.  Greex.  I  don't  have  an  answer  for  that. 

Let  me  say  this:  that  I  agree  that  when  one  starts  exploring  the 
question  of  circuit  reorganization  one  necessarily  comes  up  against 
problems  that  go  beyond  the  question  of  merely  drawing  new  geo- 
graphical boundaries. 

Senator  Burdick.  Thank  you  very  much;  you  added  much  to  our 
hearings  and  we  appreciate  it. 

Our  next  witness  is  Professor  Carrington,  professor  of  law  at  the 
University  of  Michigan.  Professor  Carrington  also  served  as  Project 
Director  of  the  ABA  Special  Committee  on  Accommodating  the 
Workload  of  the  United  States  Courts  of  Appeals. 

STATEMENT  OF  PROF.  PAUL  D.  CARRINGTON,  LAW  DEPARTMENT, 

UNIVERSITY  OF  MICHIGAN 

Professor  Carrixgton.  Thank  you. 

Senator  Burdick.  Welcome  to  the  committee. 

Professor  Carrington.  Thank  you  very  much,  sir. 

Senator  Burdick.  And  I  might  say  that  I  know  much  of  your  law 
school,  I  know  much  of  your  school,  I  was  on  the  other  side  of  the 
Little  Brown  Jug. 

Professor  Carrington.  Were  you  really  ? 

Senator  Burdick.  It  is  a  fine  law  school. 

Professor  Carrington.  Minnesota  is  a  fine  place  also,  Mr.  Chair- 
man. 

Let  me  first,  if  I  may,  apologize  for  an  error  or  two  that  appear 
in  my  prepared  statement.  The  statement  was  done  rather  hastily. 
I  simply  revised  the  statement  that  I  made  for  H.R.  7378  in  the 
House  and,  in  making  the  revision,  I  didn't  quite  clean  it  up  enough. 
I  have  a  couple  of  modest  changes  to  make  it  a  little  clearer  and, 
if  I  may,  I  will  submit  a  slightly  revised  statement. 

Senator  Burdick.  That  will  be  just  fine. 

(The  statement  referred  to  above  follows :) 

Prepared  Statement  of  Paul  D.  Carrington 

April  12,  1972. 
U.S.  Senate, 

Committee  on  the  Judiciary,  Subcommittee  on  Improvements  in  Judicial  Ma- 
chinery,  Washington,  D.C. 

Gentlemen  :  I  am  pleased  and  flattered  to  have  this  opportunity  to  express 
my  views  on  S.J.Res.  122. 

I  am  sympathetic  with  the  goals  of  this  proposal.  It  is  a  first  step  in  coming 
to  grips  with  a  problem  that  is  now  the  most  serious  facing  the  federal  judici- 
ary. That  problem,  of  pressing  congestion  in  the  Courts  of  Appeals,  may,  in- 
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deed,  be  the  most  diflScult  of  any  to  confront  this  Committee  in  this  century. 
I  support  this  bill  in  its  present  form. 

My  opinion  is  based  on  two  years  of  work  as  Director  of  the  American 
Bar  Foundation  Study  of  the  Business  of  the  United  States  Courts  of  Appeals. 
The  results  of  that  work  were  published  over  two  years  ago.  It  should  be 
said,  if  you  do  not  know  it,  that  the  immediate  reaction  to  our  work  was  not 
enthusiastic.  This  surprised  no  one  who  worked  on  the  project,  because  our 
results  were  revealed  with  diflSdence.  In  short,  we  found  that  the  problem  has 
no  cheap  solutions.  If  there  were  a  few  who  were  angered  as  well  as  sorrowed 
by  that  report,  they  were  at  least  more  kind  than  tradition  requires  in  their 
treatment  of  the  messenger  of  bad  tidings. 

More  recently,  I  have  been  serving  as  a  member  of  the  Executive  Committee 
of  the  Advisory  Council  on  Appellate  Justice,  and  as  Reporter  to  its  subcom- 
mittee assigned  to  study  this  problem.  I  am  hopeful  that  this  group  will  soon 
have  a  product  to  be  used  by  the  commission  which  you  propose  to  create. 

In  saying  that  there  are  no  cheap  solutions,  I  mean  that  there  are  no  solu- 
tions which  do  not  make  some  fairly  fundamental  changes  in  the  nature  of  the 
federal  judicial  process.  There  is  a  hard  choice  to  be  made  as  to  whether  we 
will  choose  to  pay  a  price  in  one  currency  or  in  another.  We  can  pay  it  in 
parts,  but  it  must  be  paid.  The  choice  is  one  among  basic  political  values  and 
must  be  made  with  very  little  data  to  support  judgment. 

The  central  difficulty  is  the  inexorable  physics  of  the  relationship  between 
three  factors,  the  number  of  appellate  cases,  the  number  of  judges,  and  the 
quantity  of  judicial  energy  invested  in  each  judgment.  I  will  say  a  word  or  two 
about  each  of  these  factors  and  attempt  to  identify  some  of  the  fundamental 
political  questions  raised  by  the  effort  to  alter  each  of  them. 

First,  the  number  of  appellate  cases  might  be  controlled  by  the  Congress  at 
two  levels.  You  might  restrict  the  jurisdiction  of  the  federal  trial  courts  and 
administrative  agencies.  I  would  have  thought  that  the  political  nature  of  that 
course  is  obvious.  But  perhaps  it  is  not,  if  we  may  take  notice  of  the  dictum  of 
our  Chief  Justice  in  suggesting  that  the  federal  courts  were  too  busy  to  assume 
responsibility  for  consumer  class  actions  and  environmental  protection  class 
actions.  It  is  not  off  the  mark  of  this  discussion  to  disagree  with  that  observa- 
tion for  the  purpose  of  asserting  that  the  decision  to  provide  class  remedies 
should  be  involved  with  substantive  policy,  not  with  marginal  congestion.  The 
advocate  for  relief  of  congested  courts  has  the  burden  of  explaining  why  such 
vestigial  areas  of  jurisdiction  as  the  Dyer  Act  should  not  be  repealed  to  make 
room  for  consumer  and  environment  cases. 

It  may  be  slightly  less  obvious  that  an  effort  to  control  the  caseload  at  the 
appellate  level  involves  matters  of  basic  policy.  Such  an  effort  can  be  pursued 
by  a  variety  of  means  which  might  operate  to  discourage  appeals.  The  English 
courts  tax  attorneys'  fees  against  the  losers.  Alternatively,  it  has  recently  been 
suggested  that  each  review  panel  should  include  the  trial  judge,  so  as  to 
lengthen  the  odds  against  successful  appeal.  In  whatever  form,  this  approach 
affects  the  power  of  the  trial  judge  and  his  relations  with  litigants.  The  more 
remote  the  appeal,  the  greater  his  power.  It  should  not  be  forgotten  that  the 
Bvarts  Act  of  1891  which  created  the  Courts  of  Appeals  was  largely  motivated 
by  a  desire  to  bring  federal  trial  judges  under  tigher  institutional  control.  My 
fellow  Texan,  Congressman  Culberson,  a  principal  proponent,  gave  fervent  ex- 
pression to  the  need  he  perceived  to  cut  down  "the  kingly  power  of  the  federal 
judges".  The  question  of  the  appropriate  quantum  of  discretion  to  be  exercised 
by  trial  judges  is  a  very  basic  political  issue. 

A  second  factor  in  my  equation  was  the  amount  of  judicial  energy  to  be 
invested  in  each  decision.  It  is  extremely  puzzling  to  know  how  much  is  enough. 
Illustratively,  one  possible  response  to  appellate  congestion  is  complete  inaction. 
This  tends  to  produce  delay  and  the  accumulation  of  backlogs,  which,  inci- 
dentally, almost  surely  stimulate  the  rate  of  appeal.  But  it  also  puts  pressure 
on  the  judges  to  make  decisions  faster.  There  is,  after  all,  almost  no  physical 
minimum  on  how  fast  decisions  can  be  made.  A  minimum  is  provided  only  by 
our  commitment  to  provide  a  thoughtful  response  to  aggrieved  citizens  who 
want  to  go  to  the  highest  possible  authority  with  their  grievances.  If  we  can 
dispense  with  thoughtful  responses  to  some  or  all  litigants,  this  might  be  a 
preferred  remedy.  Generalized  pressure  may  threaten  the  intellectual  quality 
of  the  national  law  by  impairing  the  courts'  ability  to  cope  with  the  challeng- 
ing difficult  case.  Also,  as  cases  become  less  well-considered,  it  seems  probable 
that  the  process  becomes  chancier,  with  the  prospect  that  more  people  will  be 
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prone  to  play  longer  odds  on  appeal.  But  these  consequences  are  extremely 
speculative  and  it  is  impossible  to  identify  a  point  at  which  their  prospect 
should  become  a  serious  concern. 

This  is  also  true  with  respect  to  another  method  by  which  judicial  energy 
might  be  spread  across  a  larger  number  of  decisions.  It  has  been  suggested 
that  we  can  achieve  greater  efficiency  through  improved  use  of  more  staff.  A 
step  was  taken  in  this  direction  in  1968 ;  the  additional  Clerk  has  proved  help- 
ful but  the  extent  to  which  more  staff  is  desirable  is  questionable.  The  concern 
can  be  dramatized  by  considering  the  unthinkable  possibility  that  all  circuits 
might  be  merged  into  one  three-judge  panel  supported  by  a  very  large  staff. 
Such  a  court  could  be  efficient  and  expeditious  in  handling  the  judicial  busi- 
ness of  the  United  States.  But  it  would  lack  the  quality  of  apparent  human 
concern ;  the  judges  could  not  be  personally  familiar  with  the  plight  of  litigants, 
but  would  be  relying  on  delegates  within  the  institutional  staff.  The  symbolic 
tone  of  the  process  would  be  impaired.  Such  symbolism  should  not  be  belittled, 
because  it  is  by  such  means  that  we  express  our  ideals.  How  much  humane 
idealism  is  enough  for  our  legal  system?  That,  I  suggest,  is  a  large  political 
question. 

Please  try  to  keep  all  these  alternatives  in  mind  as  we  consider  the  third 
variable  in  the  equation,  the  number  of  judges.  The  number  of  judges  perform- 
ing the  work  of  the  Courts  of  Appeals  might  be  increased  in  three  kinds  of 
ways.  One  is  to  make  greater  use  of  District  Judges  or  other  superniuneraries 
on  the  appellate  bench.  A  second  is  to  continue  to  increase  the  number  of  Cir- 
cuit Judges  sitting  in  each  circuit.  A  third  is  to  increase  the  number  of  circuits. 

But  the  choice  among  these  three  approaches  is  not  simple  and  requires  some 
basic  political  decisions.  All  three  present  threats,  in  quite  different  forms,  to 
the  stability  and  integrity  of  the  national  law.  Simply  stated,  the  relation  is 
that  the  larger  the  number  of  judges,  the  more  difficult  it  is  to  keep  them 
functioning  together  as  part  of  a  single  legal  system. 

The  unity  and  stability  of  the  system  is,  to  be  sure,  primarily  the  function 
of  the  Supreme  Court.  But  it  was  the  inability  of  the  Supreme  Court  to  main- 
tain effective  dominion  over  the  many  trial  courts  that  prompted  the  creation  of 
the  Courts  of  Appeals  in  1891.  It  is  now  the  Courts  of  Appeals  that  are  out- 
growing the  limited  capacity  of  the  Supreme  Court  to  supervise  lower  courts. 
The  tendency  can  be  observed  in  the  statistic  that  the  Court  can  give  full 
attention  to  less  than  one  per  cent  of  the  decisions  rendered  in  the  Court  of 
Appeals,  as  contrasted  to  five  percent  a  few  years  ago,  and  ten  percent  a  few 
decades  ago.  Each  increment  in  caseload  provides  the  Courts  of  Api)eals  with 
somewhat  more  freedom  or  latitude  in  relation  to  the  Supreme  Court.  The  Su- 
preme Court  took  note  of  its  increasing  incapacity  as  early  as  1938,  when  it 
directed  the  Courts  of  Appeals  to  assume  responsibility  for  internal  controls  on 
panel  decisions  through  the  development  of  en  banc  procedure.  The  1938  deci- 
sion gave  formal  recognition  to  "the  law  of  the  circuit",  a  phenomenon  which 
effectively,  if  in  a  limited  way,  balkanizes  the  enforcement  of  the  national  law. 

It  is  this  recent  innovation  which  gives  rise  to  the  proposal  now  before  you. 
If  too  many  judges  serve  in  one  circuit,  the  en  banc  procedure  becomes  too 
cumbersome ;  thus,  the  "law  of  the  circuit"  falls  apart,  and  each  panel  tends 
to  become  independent  of  all  higher  authority  which  might  be  needed  to  keep 
its  decisions  within  unitary  institutional  parameters.  Concern  for  this  possibil- 
ity makes  it  reasonable  to  contend  that  the  Fifth  and  Ninth  Circuits  should 
now  be  divided.  These  divisions  would,  however,  be  very  simple  to  accomplish. 
We  could  draw  two  dividing  lines  this  morning,  unless  perhaps  we  have  to 
take  time  for  a  struggle  over  the  Chief  Judgeships. 

It  would  appear,  the  House  bill  contemplates  something  more  than  the  split- 
ting of  the  two  largest  circuits.  In  this  respect,  it  seems  to  me  to  be  an  unwise 
piece  of  legislation.  At  some  point,  not  too  far  distant,  the  separate  circuits 
become  fiefdoms  of  sorts.  Every  now  and  then,  like  the  old  royal  sheriff  or 
Justice  in  Eyre,  the  Supreme  Court  might  come  through  to  check  out  the 
feudal  system  to  assure  minimal  compliance  with  the  national  law;  but  with 
each  increase  in  the  number  of  circuits  or  in  the  caseload,  the  level  of  super- 
vision and  accountability  would  diminish.  My  feudalistic  figures  of  speech  may 
well  overstate  the  point,  but  if  one  contemplates  the  life  tenure  of  Circuit 
Judges,  perhaps  it  is  not  too  absurd  to  view  this  bill  as  a  step  toward  creating 
a  new  House  of  Lords. 

Without  belaboring  the  details,  let  me  suggest  two  alternative  devices  for 
creating  more  judgeships  without   reverting  to  this  touch  of  feudalism.  The 
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more  conservative  method  would  be  to  continue  to  increase  the  number  of 
judges  per  circuit,  limiting  only  the  number  who  might  participate  in  the 
exercise  of  the  en  banc  revisory  power.  The  court  might  be  divided  into 
several  bancs  for  this  purpose,  each  exercising  responsibility  for  a  different 
cluster  of  subject  matter  jurisdictions.  A  more  radical  solution  would  abandon 
the  concept  of  the  law  of  the  circuit  and  consolidate  all  the  powers  now 
exercised  in  each  circuit  in  en  banc  proceedings  in  one  or  more  national 
groupings  of  judges.  This  would  allow  for  infinite  increase  in  the  number 
of  judges  per  circuit,  and  would  re-establish  the  unity  of  the  national  law, 
correcting  several  deficiencies  which  inhere  in  the  very  concept  of  the  law 
of  the  circuit.  These  deficiencies  include  the  implicit  invitation  to  forum- 
shopping,  the  disparate  treatment  of  identical  litigants  subject  to  the  same 
law  but  litigating  in  different  areas,  and  the  offense  to  sound  political  theory 
which  results  from  judicial  law-making  in  a  sphere  in  which  there  is  no  cor- 
responding responsible  political  body  to  serve  as  a  check. 

Both  of  these  options  have  been  more  fully  developed  in  the  literature. 
Both  must  be  made  fairly  complex  in  order  to  respond  to  the  various  prob- 
lems they  present.  But  either  can  be  made  to  work.  I  do  not  suggest  that 
their  logic  is  irresistible.  I  conceded  at  the  outset  that  my  solutions  were  not 
occasions  for  celebration.  Perhaps  reasonable  observers  can  discount  the  con- 
cern for  inter-circuit  instability  and  the  growing  independence  of  the  circuits 
and  thus  opt  for  more  circuit-splitting.  For  the  present,  I  would  only  empha- 
size that  any  serious  effort  to  deal  with  the  problem  of  increasing  judgeships 
ought  not  to  be  limited  in  vision  to  the  possible  divisions  of  circuits.  The 
problem  and  all  its  alternative  responses  should  be  considered  whole.  The 
hard  political  questions  ought  to  be  confronted. 

As  a  final  word,  I  would  like  to  express  an  opinion  on  the  legislative  process 
involved  here.  I  have  tried  to  emphasize  that  the  issues  raised  by  all  of  the 
various  alternatives  are  basic  political  questions.  In  the  late  nineteenth  cen- 
tury, these  were  among  the  hottest  issues  to  be  debated  in  this  House.  Today, 
our  public  is  distracted  by  even  more  urgent  and  serious  matters.  Because  the 
issues  are  difficult  and  consensus  hard  to  obtain,  you  may  well  be  tempted  to 
leave  the  problem  to  the  experts.  I  sense  that  this  is  contemplated  by  the 
original  Judicial  Conference  proposal. 

I  would  urge  you  not  to  regard  this  problem  as  one  which  should  be  solved 
according  to  the  wisdom  of  inside  experts.  I  do  not  mean  any  disrespect  to 
any  of  our  Circuit  Judges,  or  to  the  Chief  Justice  as  our  chief  judicial 
administrator,  in  urging  that  these  officers  cannot  be  asked  to  define  their 
own  roles  in  distribution  of  the  judicial  power.  The  national  law  belongs  to 
the  people,  all  the  people  of  the  county.  It  is  you,  and  not  the  judges,  or 
even  the  professors,  who  can  bring  the  popular  perspective  to  bear  on  the 
array  of  basic  values  that  ought  to  be  weighed  in  making  the  decision.  To 
regard  such  matters  as  the  balkanization  of  the  national  law,  or  the  increase 
of  the  power  of  District  Judges,  or  the  depersonalization  of  the  appellate 
process,  as  questions  of  judicial  efficiency,  to  be  handled  by  administrative 
experts,  would  be  a  serious  default.  The  lack  of  curent  public  interest  only 
heightens  your  responsibility.  I  much  prefer  the  approach  taken  in  the  Senate 
Resolution. 

I  wish  you  well  in  the  undertaking  and  I  am  grateful  for  your  attention. 

Professor  Carrington.  I  would  like  to  take  this  opportunity  to 
express  enthusiastic  support  of  the  bill  as  it  is  written  and  say  that 
I  think  it  is  a  very  constructive  means  of  trying  to  deal  with  a 
very  difficult  problem.  I  have  served  with  two  groups  that  have  been 
giving  thought  to  this. 

You  made  reference  to  the  American  Bar  Association  committee 
and  I  would  like  to  comment  briefly  on  the  experience  of  that  group 
in  trying  to  deal  with  the  problem  of  the  U.S.  Court  of  Appeals. 

We  filed  a  very  brief  seven  or  eight  page  report  which  stated 
conclusions  of  the  committee  at  that  time.  A  reading  of  that  report 
will  show  that  we  were  in  substantial  agreement  on  a  wide  variety 
of  the  issues.  Thus,  that  committee  was,  I  think,  in  unanimous 
agreement  that  this  is  a  problem  of  limited  dimensions,  that  as  we 
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consider  the  question  of  case  load  there  really  are  only  a  few  ways 
you  can  react  to  it.  One  is  to  try  to  deter  an  appeal  from  being 
filed,  another  is  to  increase  the  number  of  judges,  and  the  third 
is  to  reduce  the  amount  of  the  attention,  the  percentage  of  the 
judges'  interest  which  is  to  be  devoted  to  any  particular  case.  Those 
really  are  the  only  three  dimensions  to  the  problem,  there  aren't 
any  others. 

That  conclusion  came  to  us  rather  slowly.  Somehow  I  think  we 
started  out  with  the  idea  there  must  be  some  other  dimension  to 
the  problem  that  would  suggest  other  kinds  of  solutions,  but  there 
aren't.  Once  you  recognize  that  you  can  see  that  there  are  inevitably 
going  to  be  some  kind  of  tradeoffs  necessarily  made  in  any  deci- 
sions on  the  problem.  Any  way  you  move  there  are  going  to  be 
inconveniences  or  some '  deterioration  in  the  quality  of  the  nature 
of  the  program.  That  is  unfortunate,  but  that  is  the  way  it  is. 

We  also,  I  believe,  were  in  complete  agreement  that  the  value 
judgments  that  have  to  be  made  in  choosing  any  particular  solu- 
tion to  the  problem  are  very  complicated.  The  values  to  be  wished 
are  uncertain,  perhaps  subject  dispute  and  certainly  very  difficult 
to  measure.  Consequently  it  is  a  difficult  kind  of  thing  to  build  a  con- 
sensus about.  Everybody  is  entitled  to  his  own  opinion  about  which 
values  are  more  important  and  it  is  hard  to  say  one  person's  judg- 
ment is  wrong  and  another  one  is  right  in  dealing  with  that  kind 
of  situation.  That  makes  it  difficult  to  get  everybody  together  on  a 
particular  solution.  There  doesn't  seem  to  be  any  data  you  could 
go  out  and  gather  that  would  clearly  demonstrate  that  one  position 
is  right  and  the  other's  wrong. 

We  were  also  in  general  agreement,  I  think,  that  as  of  1968  the 
country  was  not  really  ready  politically,  the  profession  wasn't  ready, 
the  judiciary  wasn't  ready,  to  resolve  this  matter,  and  consequently 
we  contented  ourselves  with  suggesting  several  different  ways  in 
which  the  structural  problems  must  be  dealt  with,  without  attempt- 
ing ourselves  to  make  a  final  decision  among  them.  We  had  some 
differences ;  but  we  all  recognized  that  there  were  three  or  four  differ- 
ent ways  to  go,  maybe  eight  or  10,  and  that  the  choice  between  them 
was  going  to  be  difficult.  Ultimately  the  decision  has  to  be  made  in 
the  Congress  and  not  in  any  particular  committee  of  the  American 
Bar  Association  or  American  Bar  Foundation. 

We  were  also  in  agreement  there  were  a  number  of  things  that 
could  be  done  in  a  preliminary  or  temporary  way,  to  alleviate 
the  problems,  to  minimize  the  amount  of  the  stress  by  deciding  cases 
faster  or  more  efficiently.  But  there  are  limits  to  what  you  can  do 
with  efficiency.  We  suggested  ways  the  problem  might  be  attacked 
in  a  short-range  way  that  would  be  responsive  to  the  needs  of  liti- 
gants in  getting  reasonably  fast  answers  from  the  U.S.  Court  of 
Appeals,  while  knowing  that  these  remedies  were  ultimately  in- 
adequate. 

We  were  in  agreement,  I  think,  generally,  that  circuit  realine- 
ment  really  is  not  an  answer.  I  believe  that  every  member  of  the 
committee  worked  on  our  map  and  materials  and  concluded  that 
the  problems  of  massive  circuit  realignment  outweigh  any  benefits 
that  you  might  obtain  by  that.  There  is  a  certain  amount  of  dis- 
location that  inevitably  results  from  it.  There  is  a  stability  in  the 
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political  process  presently  associated  with  the  existing  circuit  bound- 
aries. And  that  there  are  expectations  created  on  the  part  of 
litigants.  Simply  tinkering  with  circuit  boundaries  from  time  to 
time  to  reallocate  business  disturbs  those.  On  the  other  hand,  the 
advantages  that  can  be  obtained  by  it  really  are  not  all  that  great. 

We  did,  I  think  all  of  us,  conclude  that  it  would  not  be  all  bad 
to  simply  split  the  fifth  circuit  between  Mississippi  and  Alabama 
and  split  the  ninth  circuit  as  well.  There  was  in  our  group  little 
resistance  to  either  of  those  ideas.  Those  changes  don't  take  very 
long  to  study.  They  pay  heed  to  existing  relationships  and  institu- 
tions and  preserve  most  of  them.  They  create  a  minimum  distur- 
bance. These  splits  would  make  the  operation  of  those  circuits  which 
are  thus  reduced  in  size  somewhat  more  manageable. 

We  did  have  one  real  dispute  in  the  ABA  committee.  That  was 
of  the  merits  of  the  two- judge  court  proposal.  The  majority  of 
the  committee  felt  that  one  solution  to  the  problem  that  might  help 
in  the  short  term  was  to  go  to  a  two- judge  panel  at  least  in  some 
kind  of  appeals.  My  own  judgment  is  that  that  is  too  undesirable, 
even  as  a  short-range  solution,  that  there  were  other  ways  to  allevi- 
ating the  burdens  on  circuit  judges  in  the  same  way  without  resort- 
ing to  that.  In  that  respect  I  was  in  disagreement  with  the  majority 
of  the  committee.  But  there  was  a  lot  of  agreement,  and  I  think 
it  would  be  fair  to  conclude  from  the  ABA  committee  report  that 
that  committee  that  addressed  itself  to  Senate  Joint  Eesolution  122 
would  have  supported  it.  Certainly  that  group's  general  consensus 
view,  if  indeed  it  was  not  a  unanimous  view,  was  that  the  problem 
is  difficult,  that  it  is  going  to  be  hard  to  build  a  consensus,  that  it 
requires  the  attention  of  a  politically  responsible  body,  and  that 
some  kind  of  new  structure  is  going  to  be  needed  for  the  Federal 
judiciary.  While  I  certainly  cannot  speak  for  that  committee,  I 
can,  as  one  who  went  through  the  processes  of  that  committee's 
deliberation,  say  that  committee  was  in  sympathy  with  the  goals 
of  the  resolution. 

Reference  has  been  made  to  the  Advisory  Council  on  Appellate 
Justice.  Reference  was  not  made  to  the  fact  that  that  group  meeting 
in  Denver  last  month  did  in  fact  address  itself  to  Senate  Joint  Reso- 
lution 122  and  did  unanimously  endorse  the  resolution  as  it  is  writ- 
ten. It  was  considered  in  relation  to  a  subcommittee  report  which 
I  would  like  to  describe  to  you  in  some  detail  in  just  a  moment. 
The  subcommittee  was  chaired  by  Justice  Tate  of  the  Supreme 
Court  of  Louisiana.  It  made  a  report  to  the  larger  body,  the  Ad- 
visory Council,  dealing  with  the  general  problems  of  the  structure 
of  the  Federal  courts.  The  general  topic  was  discussed  at  some  length 
and  some  of  the  alternatives  were  considered  and  appraised  and 
criticized.  Among  those  present  were  the  Solicitor  General,  a  num- 
ber of  circuit  judges,  a  number  of  State  Supreme  Court  judges, 
law  professors,  and  practicing  lawyers.  At  the  end  of  that  discus- 
sion we  did  turn  our  attention  to  your  resolution.  It  was  agreed  by 
everybody  present  that  this  would  be  a  constructive  way  to  try 
to  begin  to  build  a  consensus  around  a  particular  solution  to  the 
problem  that  might  gain  general  support. 

The  Advisory  Council  does  propose  to  continue  to  consider  the 
matter  and  study  it.  There  will  be  some  work  done  by  me  and  by 
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others  on  behalf  of  the  Council  in  cooperation  not  only  with  the 
Federal  Judicial  Center  but  also  with  the  Administrative  Conference 
of  the  United  States. 

I  might  now  describe  in  a  little  more  detail  the  Tate  subcom- 
mittee report.  It  undertook  to  state  the  problem  that  I  think  this 
Commission  which  you  propose  to  create  ought  to  consider.  This 
report  comes  from  a  small  group  that  spent  only  1  full  day,  in  New 
Orleans  in  February,  on  the  problem. 

But  present  at  that  meeting  were  Professor  Cramton,  who  is  the 
Director  of  the  Administrative  Conference  of  the  United  States, 
Judge  John  Wisdom,  Judge  Albert  Tate,  Professor  Prentice 
Marshall  from  the  University  of  Illinois — who  is  presently  con- 
ducting a  study  of  appellate  procedures  for  the  American  Bar 
Foundation — and  Mr.  Green,  who  was  before  you  just  a  few  moments 
ago.  I  think  their  statement  of  the  problem  may  be  helpful  to  you. 

It  is  as  follows : 

It  is  assumed  that  an  effective  judicial  system  must  operate  as  an  integer  in 
order  to  assure  reasonably  predictable,  even-handed  results  in  all  cases  arising 
within  its  jurisdiction.  The  usual  means  to  assure  such  integrity  is  a  stable  and 
unified  court  of  last  resort  which  imposes  system-wide  harmony  on  lower  courts 
making  decisions  within  the  purview  of  the  court  of  last  resort. 

Most  state  systems  and  the  federal  system  are  largely  dependent,  at  least 
in  theory,  on  a  single  court  of  last  resort.  This  is  the  simplest  structure  and 
assures  clarity  in  the  power  relationships.  But  it  is  not  the  only  possibility. 
Some  states  and  the  English  courts,  have  separate  courts  of  last  resort  for 
civil  and  criminal  matters.  The  French  have  a  different  court  of  last  resort 
for  administrative  matters.  The  German  system  utilizes  a  series  of  courts  of 
last  resorts,  each  with  a  specialized  jurisdiction. 

As  a  practical  matter,  the  federal  system  relies  on  a  number  of  institutions 
which  play  the  role  of  court  of  last  resort  with  increasing  frequency.  Rarely 
are  the  Court  of  Claims  or  the  Court  of  Customs  and  Patent  Appeals  exposed 
to  review  in  a  higher  court.  Indeed,  as  the  number  of  appeals  in  the  federal 
system  continues  to  increase,  the  possibility  of  Supreme  Court  review  dimin- 
ishes drastically,  even  in  the  Courts  of  Appeals.  Increasingly,  each  such  court 
assumes  the  role  of  a  court  of  last  resort  in  its  circuit,  with  balkanizing  effect 
on  the  national  law.  A  similar  phenomenon  can  be  observed  in  the  state  court 
systems  in  California  and  New  York.  Balkanization  stimulates  unseemly  forum- 
shopping,  complicates  and  inhibits  legal  planning,  implies  inequality  of  treat- 
ment of  like  litigants,  and  alters  the  balance  of  power  between  administrative 
and  judicial  branches  of  government. 

The  problem  of  stability  is  compounded  by  the  necessary  increase  in  the 
number  of  judges,  and  perhaps  also  by  the  diminution  in  the  amoimt  of 
judicial  energy  devoted  to  each  case.  The  larger  the  number  of  judges  and 
the  less  time  they  devote  to  each  case,  the  greater  their  need  for  coordinating 
supervision  from  above,  but  the  more  scarce  that  commodity  becomes. 

It  is  at  least  possible  that  the  instability  and  unpredictability  of  the  system 
is  a  stimulus  to  appeals ;  if  so,  there  is  a  multiplier  effect  which  causes  ap- 
pellate congestion  to  snowball.  It  is  possible  that  such  an  effect  is  observable 
in  the  perpendicular  increase  in  the  rate  of  federal  appeals  which  has  occurred 
in  the  last  decade.  Such  an  assumption  with  respect  to  the  effect  of  instability 
seems  more  reasonable  than  the  opposite  assumption  that  a  sinele  unified  court 
of  last  resort  can  effectively  control  an  infinite  number  of  lower  court  de- 
cisions with  reasonable  stability  and  predictability. 

It  is  therefore  tentatively  suggested  that  means  for  increased  centralization 
of  federal  appeals  be  explored.  Meanwhile,  an  effort  should  be  made  to  identify 
with  greater  particularity  the  adverse  consequences  of  balkanization  and  in- 
stability. 

That  committee  went  on  to  describe  the  range  of  solutions  that 
might  be  considered  and  did  propose  one  idea  for  discussion.  I  may 
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make  reference  to  the  committee's  solution  approach  in  just  a 
moment. 

In  a  sense  what  this  committee  sees  the  problem  as  being  is  on 
inadequacy  of  the  Supreme  Court.  Not  in  the  members  of  the 
Supreme  Court  but  in  the  institution.  That  one  body  is  unable  to 
provide  adequate  structures  and  stability  for  the  Federal  judicial 
enterprise.  I  think  all  lawyers  who  practice  before  the  Federal 
appellate  courts  would  agree  with  the  statement,  that  a  Federal 
appeal  has  taken  on  one  aspect  of  a  lottery.  There  are,  as  observed, 
98  circuit  judges,  which  three  of  them  may  ultimately  resolve  a 
matter  of  significance  depends  very  much  on  chance.  The  Govern- 
ment of  the  United  States  recognizes  this  in  a  very  fundamental  kind 
of  way.  Solicitor  General  Griswold  observed  at  our  meeting  in  Den- 
ver that  it  is  the  rule  of  his  office  that  the  United  States  will  not  gen- 
erally appeal  a  fourth  time  on  the  same  issue ;  that  is  to  say,  that  if 
there  are  three  U.S.  Courts  of  Appeals  decisions  all  of  which  come 
out  in  the  same  way,  then  they  probably  won't  take  the  fourth 
appeal  where  they  disagree  with  the  judges  of  those  three  courts.  But 
if  there  are  only  two  U.S.  Courts  of  Appeals  which  decided  the  issue 
adverse  to  the  Government,  the  Government  still  feels  perfectly  free 
to  go  ahead  and  take  the  third  appeal  because  they  know,  as  indeed 
we  all  know,  that  the  chances  are  still  substantial  that  a  different 
panel  selected  from  a  different  circuit  may  very  well  come  to  a  differ- 
ent result  on  a  matter  which  is  reasonably  open  to  dispute  as  a  matter 
of  interpreting  the  existing  Federal  law  as  established  by  this 
Congress. 

The  Supreme  Court  of  the  United  States  in  a  very  real  way  has 
backed  away  from  this  problem.  They  backed  away  from  the  prob- 
lem of  intracircuit  instability  30  or  40  years  ago  in  deciding  that 
all  intracircuit  conflicts  should  be  resolved  en  banc  at  the  circuit 
level.  It  is  still  a  rule  of  the  Supreme  Court  that  a  circuit  split  is  the 
basis  for  granting  certiorari  from  the  decisions  of  the  U.S.  Court  of 
Appeals.  But  I  don't  think  it  is  at  all  questionable  to  say  there  are 
lots  of  circuit  splits  that  aren't  resolved.  You  don't  get  into  the 
Supreme  Court  simply  by  saying  that  there  is  a  circuit  split.  Wliat 
constitutes  an  adequate  split  is  a  matter  about  which  reasonable 
minds  can  differ.  Moreover,  a  good  part  of  the  problem  is  only  rep- 
resented by  the  conflict  or  split  between  panels.  There  is  a  broader 
uncertainty  and  instability  which  simply  arises  out  of  the  fact  that 
you  don't  necessarily  have  to  believe  what  you  read  in  the  Federal 
Reporter  because  everybody  understands  that  those  decisions  are 
written  by  a  more  or  less  random  sample  of  three  judges  out  of  the 
98  who  are  responsible  for  the  decisions.  You  may  very  well  get  a 
different  kind  of  result  if  you  get  a  different  panel  of  three  out  of 
that  group  of  98  judges. 

Let  me  just  briefly  make  reference  to  the  three  kinds  of  means  of 
trying  to  deal  with  the  structural  problem  that  seem  to  have  some 
support  among  the  people  that  I  have  discussed  the  problem  with. 

If  you  confront  the  problem  at  the  circuit  level  and  are  concerned 
with  trying  to  get  a  stable  law  of  the  circuit,  then  we  have  the  prob- 
lem that  the  en  banc  procedure  has  its  limitations.  It  is  difficult  to 
manage,  it  is  expensive  in  time  and  expensive  in  the  treasure  of 
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litigants.  It  is  in  all  aspects  a  cumbersome  process,  not  a  very  effec- 
tive one,  and  particularly  as  the  number  of  judges  increases  in  rela- 
tion to  the  size  of  the  pannel. 

The  en  banc  procedure  creates  the  outer  limit  of  the  number  of 
judges  you  can  assign  to  a  particular  circuit.  It  seems  to  me  that 
what  is  important  may  not  be  the  absolute  number  of  judges  that  can 
sit  en  banc  but  the  relationship  of  that  number  of  the  number  that 
sit  on  a  particular  panel.  You  may  very  well  be  able  to  manage  a 
circuit  of  15  or  20  judges  in  a  hearing  and  decision.  But  there  is 
not  reasonable  stability  in  the  formulation  of  the  law  of  the  circuit 
if  you  break  them  vip  into  too  many  small  groups  sitting  independ- 
ently. 

We  did  in  the  ABA  community  develop  a  scheme  which  all  of  us, 
I  think,  thought  was  reasonably  practicable,  could  be  administered, 
and  would  solve  the  problem  of  intra-circuit  stability  reasonably 
well.  We  didn't  see  any  major  problems  with  it.  It  has  all  the  defic- 
iencies of  the  existing  system  with  regard  to  the  limited  value  and 
effectiveness  of  circuit  law.  But  if  you  operate  on  the  assumption 
there  should  be  a  law  of  the  circuit  and  that  that  is  a  reasonable  way 
to  try  to  administer  the  Federal  law,  then  it  seems  this  system  would 
work.  The  system  involved  a  substantive  division  of  the  work  of  the 
circuits  in  such  a  way  that  if  we  are  operating  a  15-judge  court  or 
21-judge  court  the  substantive  jurisdiction  of  that  court  into,  say, 
perhaps  three  different  categories,  and  the  judges  would  likewise  be 
divided  into  three  panels  of  five  judges  each,  each  panel  having 
jurisdiction  over  a  particular  subject  matter. 

It  might  be  assumed  that  these  judges  could  participiate  in  the 
decision  of  some  questions  in  other  ways.  Perhaps  diversity  and 
criminal  appeals  might  be  handled  separately  in  a  different  way  or 
on  a  localized  basis.  But  at  least  with  regard  to  matters  of  law,  a 
limited  number  of  judges  would  be  in  control  of  the  law  of  the 
circuit  for  a  limited  time. 

That  plan,  of  course,  raises  the  specter  of  specialization.  A  lot  of 
people  are  hostile  to  the  idea  that  the  Federal  judiciary  should  be 
specialized.  We  are  very  much  concerned  about  that.  But  it  seems  to 
me  that  the  concern  should  be  relieved  by  assuring  that  no  judge 
would  spend  all  of  his  time  on  any  one  such  specialized  panel  and 
that  he  be  there  only  temporarily,  perhaps  for  5  years  or  7  his  assign- 
ment is  changed. 

The  major  advantage  would  be  that  it  would  be  predictable  what 
group  of  judges  would  deal  with  any  particular  question  in  any 
particular  circuit.  They  would  have  a  responsibility  for  administer- 
ing, for  example,  the  tax  law  in  this  particular  area.  If  you  have  a 
tax  question  in  the  Fifth  Circuit,  you  would  know  which  judges  are 
going  to  decide  it.  That  gives  you  an  element  of  reckoning  that  is 
presently  lacking  in  the  system. 

The  major  difficulty  with  the  scheme,  as  I  have  said,  is  that  it  does 
nothing  for  the  inter-circuit  split.  It  leaves  us  with  the  balkanizing 
effect  that  the  circuit  system  has. 

An  alternative  approach  which  has  some  support,  certainly  among 
members  of  the  Tate  committee,  and  some  members  of  the  advisory 
council,  is  that  we  might  create  an  auxiliary  to  the  Supreme  Court  of 
the  United  States.  At  least  that  is  one  way  of  describing  an  insti- 
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tution  which  would  assist  the  Supreme  Court  of  the  United  States 
in  establishing  a  larger  number  of  central,  national  decisions  to 
formulate  and  establish  the  national  law.  The  assumption  is  that  if 
you  increase  substantially  in  number  of  such  decisions  and  the  capa- 
city of  the  central  portion  of  the  judiciary  to  impose  its  authority  on 
the  lower  courts,  that  there  would  be  more  stability  and  predictabil- 
ity in  the  outcome  of  appeals. 

There  are  undoubtedly  some  difficulties  with  this.  Some  of  them 
are  political  and  some  are  institutional.  It  is  not  clear  what  relation- 
ship such  a  court  ought  to  have  to  the  Supreme  Court,  how  its 
docket  would  be  formulated  or  who  its  personnel  would  be.  Would 
there  be  certain  judges  on  special  assignment?  Would  there  be  certain 
judges  permanently  promoted  to  that  court?  Would  the  Supreme 
Court  of  the  United  States  have  some  role  in  the  selection  of  cases 
to  be  decided  by  that  court  ?  Would  there  be  review  by  that  court  to 
the  Supreme  Court  ?  All  of  these  questions  can  be  answered  in  differ- 
ent ways.  Reasonable  minds  can  differ  about  the  proper  answers.  But 
there  is  probably  merit  in  the  idea  of  trying  to  get  more  structure 
in  the  Federal  courts  by  increasing  the  capacity  of  the  Federal 
system  to  come  up  with  single  answers  to  puzzling  questions  rather 
than  to  speak  with  so  many  voices. 

A  variation  on  that  which  I  think  was  mentioned  here  a  few 
minutes  ago  is  the  possibility  of  some  kind  of  unification  of  the 
court  of  appeals.  An  outgrowth  of  the  ABA  study  was  an  article 
that  I  published  about  that  time  in  1969  and  the  scheme  that  seemed 
at  that  time  to  be  most  reasonable  to  me  was  a  variation  on  that. 
While  I  have  no  suggestion  in  the  article  that  certain  lines  would  be 
completely  obliterated,  the  possibility  was  suggested  that  you  might 
.  have  a  national  panel  of  the  courts  of  appeals  operating  with  divi- 
sions similar  to  those  I  was  suggesting  earlier  for  the  circuit  court. 
Judges  would  be  on  temporary  and  perhaps  part  time,  assignments 
perhaps  comparable  to  the  committee  assignments  of  the  Congress. 
They  would  be  members  of  specialized  groups  dealing  with  spe- 
cialized kinds  of  problems.  They  would  have  authority  for  a  limited 
period  of  time.  Their  decisions  would  be  national  in  import.  They 
would  have  the  power  to  enforce  those  decisions  on  lower  Federal 
courts.  All  this  could  be  done  through  a  kind  of  unification  of  the 
U.S.  Courts  of  Appeals  with  panels  drawn  from  all  of  the  U.S. 
circuit  judges,  all  having  some  kind  of  national  responsibility. 

A  variation  on  this  scheme  might  be  to  use  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia  as  a  kind  of  centralizing  office. 
I  think  that  is  probably  politically  unmanageable  now.  But  for  a 
long  time  that  court  performed  a  function  of  that  sort  in  certain 
areas.  It  use  to  be  particularly  in  the  administrative  field  before  the 
venue  provisions  were  changed. 

These  are  three  ways  to  go.  I  think  there  are  undoubtedly  at 
least  half  a  dozen  variations  of  those  themes  and  maybe  some  other 
themes  that  might  be  described.  All  of  them  raise  different  kinds 
of  political  value  judgments  which  somebody  has  to  make.  It  is 
my  opinion  that  any  number  of  those  alternatives,  at  least  eight 
or  10,  would  be  preferable  to  preserving  the  existing  structure  of 
the  Federal  courts.   I  can  support  almost  any  of  them. 
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It  seems  to  me  the  important  purpose  to  be  served  by  the  Com- 
mission is  that  this  would  be  a  body  for  making  a  decision  among 
these  various  alternatives.  Perhaps  it  could  come  up  with  something 
the  Congress  of  the  United  States  can  adopt  and  thus  to  provide 
the  Federal  judiciary  with  something  I  think  it  very  badly  needs 
in  order  to  respond  to  the  needs  of  litigants. 

I  think  it  would  be  unrealistic  to  expect  that  that  Commission  is 
going  to  come  up  with  a  unanimous  recommendation.  Probably 
somebody  will  have  enough  pride  of  opinion  that  he  will  have  a 
different  view  of  it  which  he  will  want  to  suggest.  I  think  that  the 
Congress  of  the  United  States  has  a  large  responsibility  about  how 
this  problem  is  resolved  and  the  creation  of  a  commission  shouldn't 
suggest  that  you  are  leaving  the  matter  to  experts.  I  don't  think  the 
experts  are  equipped  or  prepared  to  make  the  kind  of  value  judg- 
ment that  has  to  be  made.  It  is  a  political  judgment  and  the  political 
institution  of  the  country  ought  to  make  the  ultimate  decision. 
AVhile  I  would  emphasize  that,  I  think  that  this  is  a  very  affirma- 
tive way  to  proceed.  I  commend  the  resolution  in  its  present  form 
and  I  hope  that  it  is  adopted. 

Thank  you  very  much. 

Senator  Buhdick.  Well,  thank  you,  Mr.  Carrington,  for  the  help- 
ful testimony  and  we  have  a  few  questions. 

You  have  covered  the  ground  very  well  and,  of  course,  your 
prepared  statement  covers  it  doubly  well. 

Getting  back  to  the  ABA  recommendation,  I  am  quoting  from 
page  5,  the  second  paragraph  at  the  bottom.  They  say :  "On  balance 
it  is  more  desirable  to  add  judges  to  existing  circuits  than  to  create 
more  circuits."  That  is  still  your  opinion? 

Professor  Carrington.  With  the  qualification  that  I  see  nothing 
particularly  wrong  with  dividing  the  fifth  and  ninth.  I  am  kind 
of  neutral  about  that.  If  we  are  going  to  stick  with  circuits  as 
being  in  effect  the  courts  of  last  resort  I  think  it  fair  to  describe 
them  that  way.  It  is  true  now  that  a  Federal  litigant  has  less  than 
one  chance  of  a  hundred  getting  his  case  beyond  a  three- judge  panel. 
If  you  are  going  to  stick  with  the  circuit  system  as  a  kind  of  court 
of  last  resort  then  it  seems  to  me  you  could  provide  reasonable 
finality  within  that  group  through  some  kind  of  substantive  division 
system  with  substantially  larger  number  of  judges.  You  could  go 
to  21,  28,  or  30  judges  and  still  have  a  manageable,  reasonable, 
stable  law  of  the  circuit  if  you  can  bear  with  the  division  system. 
I  think  that  is  preferable  to  increasing  substantially  the  number 
of  circuits.  As  I  say,  adding  two  more  circuits  by  splitting  the  fifth 
and  ninth  doesn't  seem  to  me  to  make  very  much  difference  one  way 
or  the  other.  If  we  are  going  to  talk  about  15,  20  or  30  circuits  it 
seems  to  me  it  is  preferable  instead  to  increase  the  number  of  judges 
per  circuit  and  go  to  some  kind  of  divisional  system  within  the 
circuit. 

Senator  Burdick.  Speaking  to  this  division  system,  you  men- 
tioned the  fact  that  these  divisions  shouldn't  become  specialty 
groups.  Couldn't  that  be  answered  by  a  certain  program  of  rotation, 
maybe  using  the  seniority  system  of  the  U.S.  Congress  as  a  basis 
for  starting  the  rotation  or  something  ? 
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Professor  Carrington.  Well,  I  am  not  too  sure  about  that  model, 
Mr.  Chairman.  I  want  to  think  about  that  a  little  more.  But  cer- 
tainly some  kind  of  rotation  system  would  be  in  order,  1  think, 
to  prevent  anybody  from  getting  too  ossified  by  thinking  about  the 
same  kind  of  question  for  too  long,  I  think  that  is  part  of  what 
we  are  concerned  about  with  specialization;  I  think  that  could  be 
avoided  by  rotating  the  judges  around. 

Senator  Burdick.  You  have  to  use  some  basis  for  the  rotation 
because  I  can  see  some  smart  young  lawyer  waiting  for  the  rotation 
when  his  case  comes  up.  He  might  even  shop  on  the  division. 

Professor  Carrington.  Well,  yes,  I  think  that  is  a  risk.  I  think 
it  is  an  avoidable  risk. 

Senator  Burdick.  After  all,  I  was  a  practical  practitioner,  I  am 
thinking  of  all  of  these  things  too. 

Professor  Carrington.  If  you  have  a  group  of  five  judges  that 
changes  one  judge  every  year.  1  can  imagine  that  some  people  might 
well  wait.  If  you  want  to  control  that  then  you  may  not  want  to 
disclose  who  the  rotatee  is  going  to  be  until  the  rotation  occurs,  and 
under  those  circumstances  I  suppose  the  incentive  to  wait  would 
be  less.  But  I  don't  think  you  can  get  away  from  it  entirely. 

Senator  Burdick.  I  don't  think  this  is  major  but  it  occurs  to 
me  you  would  have  to  have  some  fairer  system  to  base  your  rota- 
tion on. 

You  covered  the  ground  so  well  you  have  answered  all  our  ques- 
tions in  advance.  I  would  like  to  ask  you  your  opinion  on  abolishing 
three- judge  courts. 

Professor  Carrington.  I  don't  think  there  is  anything  sacred 
about  having  three  judges.  But  there  are  administrative  problems 
with  a  two- judge  court  that  seem  to  me  to  diminish  its  value.  More- 
over, it  seems  to  me  that  there  are  other  ways  of  trying  to  get  at 
the  problem  of  economizing  on  the  use  of  circuit  judge  time  in 
dealing  with  routine  matters.  I  am  much  more  attracted  to  the 
Hufstedler  proposal  for  making  heavier  use  of  trial  judges  in  re- 
viewing trial  courts.  I  think  particularly  that  this  has  a  lot  of 
attraction  in  dealing  with  criminal  appeals,  where  haste  is  of  great 
importance.  We  ought  to  try  to  get  those  criminal  matters  decided 
as  quickly  and  thoroughly  as  we  can.  But  I  don't  see  any  need  for 
limiting  the  size  of  the  panel  to  two  judges.  I  would  prefer  to  add 
a  district  judge  or  even  two  district  judges  to  the  three-judge  panel 
rather  than  having  the  problem  associated  with  two- judge  court. 
As  you  reduce  the  number  of  judges  on  the  panel  from  three  to 
two  you  aggravate  the  problem  of  the  lottery.  The  smaller  the 
sample  you  are  taking  out  of  the  group  the  higher  the  risk  com- 
ponent, and  the  better  chance  the  gambler  has  when  he  is  speculating 
on  the  outcome  in  the  appellate  court.  That  is  a  problem  you  have 
using  the  district  judges,  too. 

Senator  Burdick.  He  mlight  find  himself  sitting  on  his  own  case.  too. 

Professor  Carrington.  I  would  be  reluctant  to  permit  that.  We  used 
to  do  that  back  in  the  19th  century.  People  used  to  scream  about 
the  outrageous  abuses  of  the  trial  judge  reviewing  his  own  deci- 
sion. In  point  of  fact,  we  do  that  now  at  the  trial  court  level.  Post- 
trial  motions  are  one  level  of  review.  The  trial  judge  first  reviews 
himself  and  there  is  then  an  appeal  to  a  three-judge  court.  But 
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still,  it  seems  to  me,  we  really  ought  to  be  able  to  provide  the  kind 
of  detachment  and  breadth  that  is  achieved  in  having  three  judges 
review  one  judge.  It  doesn't  seem  to  me,  at  least  in  some  kinds  of 
cases,  terribly  important  that  they  all  be  circuit  judges  who  are 
also  responsible  for  the  formulation  of  the  national  law.  Some  of 
that  work  can  very  well  be  assigned  to  other  district  judges. 

Senator  Btjrdick.  "What  do  you  think  about  the  composition  of 
the  Commission  as  it  appears  in  S.  122.  Any  comments? 

Professor  Carrington.  It  seems  to  me  to  be  quite  reasonable 
I  suppose  there  are  other  ways  one  could  design  it.  But  there  is 
nothing  in  it  that  creates  any  particular  problem  for  me.  I  haven't 
any  suggestions  as  to  how  it  could  be  made  broader  or  better.  I 
had  a  little  problem  with  the  design  that  came  out  of  the  original 
Judicial  Conference  proposal.  That  seemed  to  me  very  narrow.  I 
think  yours  that  is  a  healthy  improvement  on  that. 

Senator  Burdick.  We  have  a  time  limit  of  2  years.  Should  we 
shorten  that? 

Professor  Carrington.  I  think  not.  Senator.  I  think  that  is  about 
right.  It  takes  a  little  while  for  people  to  assimilate  this  problem. 
It  is  a  difficult  problem.  As  I  said,  there  are  few  dimensions,  only 
a  few  ways  you  can  turn  the  problem.  I  think  it  takes  people  a 
litle  while  to  get  used  to  that  and  to  recognize  that  the  alternatives 
are  as  limited  as  they  are.  Only  then  can  they  face  up  to  the  value 
judgments  that  have  to  be  made. 

It  has  been  my  experience  dealing  with  both  of  these  groups  that 
all  of  us  have  a  tendency  to  want  to  avoid  the  hard  part  we  all 
feel  pretty  insecure  about  deciding  whether  it  is  best  to  go  the 
unified  court  of  appeals  route  or  the  substantive  divisions  route  or 
the  substantive  divisions  route  or  the  ancilliary  supreme  court  route. 
All  of  those  are  pretty  uncertain  in  their  merits.  As  is  the  status 
quo. 

Few  of  us  are  comfortable  in  thinking  of  things  so  uncertain.  The 
temptation  is  very  strong  to  hang  up  on  some  of  the  simpler  devices 
that  may  serve  as  temporary  pollictives. 

Senator  Burdick.  The  next  question  I  am  going  to  ask  is  not 
pertinent  to  the  matter  before  us  but  since  we  have  a  man  with 
such  expertise  I  might  ask  this  question. 

We  have  been  talking  about  the  increased  case  load  and  work 
load  in  the  district  courts.  You  are  suggesting  probably  the  creation 
of  two  more  circuits.  What  are  we  going  to  do  with  the  Supreme 
Court  ? 

Professor  Carrington.  Well,  as  I  said:  "I  think  the  problem 
very  much  is  with  the  Supreme  Court."  The  Supreme  Court  is 
overextended.  Somehow  there  ought  to  be  ways  of  providing  addi- 
tional means  of  enlarging  the  number  of  n-ational  decisions. 

Senator  Btjrdick.  Like  11  members? 

Professor  Carrington.  Well,  no,  I  wouldn't  think  that  would 
help  any.  I  don't  see  how  that  solves  any  problem  at  all.  That  may 
compound  the  difficulty.  You  can  go  back  to  the  19th  century  and 
find  that  at  the  time  of  the  original  Court  of  Appeals  Act  it  was 
suggested  that  we  ought  to  have  the  Supreme  Court  start  sitting 
in  panels  of  three.  As  a  matter  of  fact,  this  was  a  popular  idea  for 
a  while.  The  populists  were  advocates  of  that  solution  to  the  con- 
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gestion  problem.  They  finally  compromised  on  the  Evarts  Act  which 
creates  the  courts  of  appeals.  I  think  that  would  simply  provide 
less  stability  in  the  Supreme  Court  and  in  that  respect  would  make 
it  a  less  effective  structure. 

Senator  Burdick.  Franklin  D.  Roosevelt  tried  to  increase  it  once. 

Professor  CARRiNOTOisr.  For  inappropriate  reasons. 

Senator  Burdick.  That  is  right. 

Professor  Carrington.  That  certainly  had  nothing  to  do  with 
the  caseload  of  the  court.  I  don't  see  how  that  would  relieve  the 
caseload  very  much.  I  believe  the  Supreme  Court  has  a  committee 
now  that  is  studying  ways  in  which  it  might  handle  the  certiorari 
burden,  which  has  become  so  unmanageable.  It  is  ridiculous  to 
think  of  nine  justices  seriously  attending  to  all  of  those  certiorari 
petitions.  The  justices  cannot  be  giving  individual  attention  to  the 
litigants.  A  lot  of  staff  work  is  going  into  the  work.  Doubtless  more 
staff  will  be  needed  in  the  future.  But  I  would  hope  that  the  kind 
of  things  we  are  talking  about  here  would  help  the  Supreme  Court. 
Some  of  the  burden  of  the  court  could  be  cast  upon  the  lower 
institutions,  the  courts  of  appeals  and  whatever  other  organization 
you  create  here.  That  would  help  the  Supreme  Court  in  a  very 
substantial  way. 

Senator  Burdick.  That  is  what  I  was  thinking  of,  abolishing  the 
three- judge  courts  so  you  not  only  release  judge  manpower  but  you 
relieve  a  lot  of  direct  appeals. 

Professor  Carrington.  When  you  asked  that  question  earlier  I 
thought  you  were  asking  three- judge  panels. 

Senator  Burdick.  No,  trial  court. 

Professor  Carrington.  That  is  a  different  kind  of  problem.  I  think 
there  are  very  good  reasons  for  abolishing  the  three- judge  court,  at 
least  in  some  areas.  I  have  a  little  concern  about  it  with  respect  to 
Federal  injunction  against  State  programs.  I  think  there  may  be 
some  advantages  in  putting  three  judges  to  work  on  those.  But  cer- 
tainly, with  regard  to  the  antitrust  laws  and  the  ICC,  for  example, 
it  is  easy  to  say  that  the  three- judge  court  ought  to  go. 

Senator  Burdick.  Well,  thank  you,  Mr.  Carrington.  Again  I  thank 
you  for  your  contribution. 

Professor  Carrington.  Thank  you  for  your  hospitality. 

Senator  Burdick.  Your  full  statement  will  be  made  part  of  the 
record  with  your  corrections. 

Without  objection,  the  following  documents  will  now  be  incor- 
porated in  the  record:  Written  statements  of  Chief  Judge  Bailey 
Aldrich,  Chief  Judge  Henry  Friendly,  Chief  Judge  Clement  Hayns- 
worth,  Jr.,  Chief  Judge  David  Bazelon,  Chief  Judge  Harry  Philips, 
Chief  Judge  Luther  Swygert,  Chief  Judge  Richard  Chambers,  Chief 
Judge  David  Lewis,  Judge  Gerald  Heaney,  Prof.  Robert  A.  Leflar, 
and  a  letter  of  February  15,  1972,  from  the  ABA  to  Chairman  East- 
land reporting  that  the  house  of  delegates  of  the  ABA  had  resolved 
in  favor  of  the  Commission  proposed  by  Senate  Joint  Resolution 
122.  Also  a  letter  of  July  22,  1971,  reporting  support  of  the  Judicial 
Conference.  Also  included,  by  reference  only.  Professor  Carrington's 
article  in  82  Harvard  Law  Review,  page  542,  dealing  with  the  prob- 
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lems  of  courts  of  appeals.  Also  the  American  Bar  Foundation  report 
of  1968  and  a  paper  by  J.  Woodford  Howard,  Jr.  entitled  "Litiga- 
tion Flow  in  U.S.  Courts  of  Appeals"  will  be  incorporated  in  the 
record. 

The  meeting  is  now  adjourned. 

(Whereupon,  at  12:10  p.m.,  the  hearing  was  adjourned.) 

U.S.  CouBT  OF  Appeals, 
Washington,  D.C.,  April  10,  1972. 
Hon.  Quentin  N.  Burdick, 

Chairman,  U.S.  Senate  Subcommittee  on  Improvements  in  Judicial  Machinery, 
Washington,  D.C. 

Deab  Chairman  Btjrdick  :  I  am  responding  to  your  very  kind  invitation  to 
comment  on  S.  J.  Res.  122  which  would  create  a  commission  to  study  the  Fed- 
eral Appellate  System. 

I  enthusiastically  approve  of  the  Resolution  in  principle  and  will  be  glad  to 
be  helpful  in  any  way. 

As  you  recognize,  due  to  the  D.  C.  Court  Reorganization,  problems  of  this 
Circuit  are  unique  and  it  will  be  necessary  to  await  some  experience  imder 
that  reorganization  before  we  can  reliably  calculate  future  needs. 
Kind  personal  regards, 

David  L.  Bazelon, 

Chief  Judge. 


U.S.  Court  of  Appeals, 
Boston,  Mass.,  March  31,  1912. 
Hon.  Quentin  N.  Btjrdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Neio  Senate 
Office  Building,  Washington,  D.C. 

Dear  Senator  Burdick  :  In  response  to  your  further  inquiry  re  S.  J.  Res. 
122,  I  am,  not  seriously  of  course,  reminded  of  the  political  aphorism,  "If  you 
have  done  something  wrong,  welcome  an  investigation,  but  try  to  pick  your 
investigators."  Surely  the  judicial  system  needs  investigating,  not  as  having 
done  something  wrong,  but  with  the  hope  of  finding  how  we  can  do  something 
better  and  in  preparation  of  what  very  apparently  lies  ahead.  I  am  not  sure 
what  more  I  could  say,  except  that,  in  all  seriousness,  I  would  welcome  seeing 
more  judges  on  the  committee.  Particularly  in  some  of  the  areas,  I  believe  that 
judges  have  special  contact  with  the  problems,  and  special  knowledge,  and  that 
a  larger  complement  than  two  judges  would  be  helpful.  Just  as  a  thought, 
possibly  two  judges  to  be  selected  by  a  majority  vote  of  the  Chief  Judges  of 
the  eleven  circuit  courts  of  appeals  would  broaden  the  base. 

I  am  afraid  that  this  is  about  all  that  I  can  offer  by  way  of  views  at  this 
time. 

With  my  thanks  for  your  customary  courtesies,  I  am 
Sincerely, 

Bailey  Aldrich,  Chief  Judge. 


Statement  of  Chief  Judge  Henry  J.  Friendly  of  the  Second  Circuit 

The  subject  of  Senate  Joint  Resolution  122  is  of  enormous  interest  to  me. 
I  have  become  convinced  that  unless  some  radical  reforms  are  made,  the  in- 
crease in  the  volume  and  difl5culty  of  federal  litigation  will  cause  a  breakdown 
of  the  courts  of  appeals  and  also  of  the  Supreme  Court.  When  I  was  honored 
by  being  asked  to  deliver  the  Carpentier  Lectures  at  the  Columbia  University 
Law  School  during  the  next  academic  year,  I  decided  that  this  was  by  all  odds 
the  most  imi)ortant  subject  on  which  I  could  speak,  and  I  have  given  the 
problems  much  thought  and  study. 

The  breadth  of  the  resolution  introduced  by  Senator  Burdick  is  a  refreshing 
contrast  to  the  bill,  H.R.  7378,  introduced  by  my  good  friend.  Representative 
Celler,  on  April  7,  1971,  which  proposed  a  twelve-man  commission  to  consider 
only  the  subject  of  circuit  realignment.  I  opposed  that  bill  on  the  general  basis 
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that  it  would  create  a  steamroller  to  crack  a  very  small  nut.  Of  all  methods  of 
saving  the  courts  of  appeals,  general  circuit  realignment  offers  the  least  pro- 
mise. Before  creating  a  prestigious,  time  consuming  and  expensive  presidential 
commission  to  deal  only  with  that  limited  subject,  Congress  should  require  a 
statement  from  the  Federal  Judicial  Center,  which  has  been  studying  the 
matter,  of  what  it  has  in  mind.  I  am  confident  that  such  a  statement  would 
show  that  very  little  can  be  done — unless  we  were  to  do  something  like  doubling 
the  number  of  circuits.  So  far  as  I  am  aware,  no  one  favors  this.  Far  from 
easing  the  burdens  of  the  Supreme  Court,  it  would  substantially  increase  them 
by  enlarging  the  probability  of  conflicts.  Also  it  would  greatly  diminish  the 
prestige  of  the  courts  of  appeals.  For  further  details  I  refer  to  my  statement 
in  Hearings  before  Subcommittee  No.  5  of  the  Committee  on  the  Judiciary, 
House  of  Representatives,  Ninety-second  Congress,  First  Session,  Serial  No.  17, 
at  pages  63-66. 

The  resolution  introduced  by  Senator  Burdick  takes  a  much  broader  view. 
Circuit  realignment  is  only  one  of  six  subjects  to  which  the  attention  of  the 
proposed  commission  is  to  be  addressed.  In  my  submission,  however,  even  this 
list  is  not  broad  enough. 

The  source  of  the  problem  confronting  the  courts  of  appeals  is  the  increased 
filings  in  the  district  courts,  whence  nearly  90%  of  their  business  comes.  Dur- 
ing the  last  decade,  for  every  one  percent  increase  in  filings  in  the  district 
courts,  there  has  been  about  a  4%  increase  in  filings  in  the  courts  of  appeals. 
If  district  court  filings  continue  to  increase  as  they  have  been  doing  since  1968, 
when  the  great  upsurge  began,  filings  in  the  courts  of  appeals  by  the  end  of 
the  1970's  will  amount  to  some  20,000  cases,  five  times  the  number  in  1960. 
This  does  not  take  account  of  the  threat  that  Congress  may  yield  to  the  pro- 
ponents of  review  of  sentences  by  the  courts  of  appeals.  It  is  important  to 
remember  also  that,  unlike  increases  in  state  court  litigation,  every  decision  by 
a  federal  court  of  appeals  is  a  candidate  for  a  petition  for  certiorari  to  the 
Supreme  Court.  Although  the  Court  can  control  its  argument  calendar  by 
decreasing  the  grant  ratio,  the  burden  of  examining  the  increased  volume  of 
petitions  remains. 

It  is  natural  to  ask  why  the  problem  of  the  courts  of  appeals  cannot  be 
met  simply  by  appointing  more  judges,  as  to  some  extent  the  increased  burdens 
of  the  district  courts  arguably  can  be.  Senator  Burdick  has  requested  me 
particularly  to  explain  why  my  own  circuit,  the  Second,  which  for  years  has 
been  outranked  only  by  the  Fifth  and  Ninth  Circuits  in  number  of  appeals,  has 
not  followed  the  lead  of  those  circuits  in  going  beyond  the  traditional  maxi- 
mum of  nine  judgeships. 

The  essential  difference  between  district  courts  and  courts  of  appeals  is  that 
the  latter  are  collegial.  Under  the  Act  of  1891  creating  the  courts  of  appeals, 
they  had  only  three  judges  each,  so  that,  except  in  cases  of  vacancy  or  illness, 
the  same  judges  always  sat  together.  As  the  business  increased,  more  judge- 
ships were  added  and  the  three-judge  panel  system  developed.  There  was  no 
great  trouble  in  maintaining  this  effectively  so  long  as  there  were  no  more 
than  five  judges  in  any  court  of  appeals.  According  to  my  rudimentary  mathe- 
matics, with  five  judges  there  would  be  ten  possible  three-judge  panels  and 
every  one  would  have  at  least  one  member  who  was  on  every  other.  The  pos- 
sibility of  one  panel's  proceeding  in  ignorance  of  what  another  was  doing  thus 
did  not  exist.  As  the  numbers  of  judges  go  beyond  five,  so  do  the  possibilities  of 
unknown  conflict.  There  is  a  method  for  dealing  with  this  problem,  namely,  the 
circulation  of  all  proposed  opinions  to  each  judge,  as  is  done  in  the  Third  and 
District  of  Columbia  Circuits,  but  this  means  more  work  and  certainly  more 
delay,  especially  in  view  of  the  present  condition  of  the  mails.  In  banc  proceed- 
ings, cumbersome  and  time-consuming  for  a  geographically  separated  court 
even  of  nine,  are  considerably  more  so  for  one  of  eleven  or  thirteen.  An  in- 
crease in  the  number  of  judges  would  increase  the  number  of  requests  for  votes 
upon  in  banc  consideration,  although  not  in  direct  proportion,  and  the  dif- 
ficulty of  handling  those  that  were  granted.  The  judges  of  the  circuit  "in 
regular  active  service"  constitute  the  judicial  council  for  the  circuit,  which  is 
directed  by  28  U.S.C.  §  332  "to  make  all  necessary  orders  for  the  effective  and 
expeditious  administration  of  the  business  of  the  court  within  its  circuit." 

Since  an  increased  number  of  judges  would  interfere  with  this  function,  it 
has  been  proposed  that  only  the  senior  five,  or  seven,  or  what-have-you.  should 
participate.   I  do  not  like  the  idea  of  second-class  judges,  and  though  it  be 
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treason  to  say  so  in  these  halls,  I  am  not  convinced  that  the  older  members  of 
the  court  necessarily  have  the  most  to  bring  to  the  Council's  task.  Beyond  all 
this  is  the  desirability  of  judges  of  a  coUegial  court  really  knowing  each  other, 
by  lunching  together,  talking  together,  even — perhaps  particularly — drinking 
together.  This  promotes  understanding,  prevents  unnecessary  differences,  and 
avoids  the  introduction  of  personal  animosity  into  those  differences  of  opinion 
that  properly  occur.  I  believe  this  has  been  one  of  the  sources  of  the  strength 
of  the  Supreme  Court.  Professors  Frankfiirter  &  Landis  made  the  point 
forty-five  years  ago  when  they  stated  in  their  brilliant  book.  The  Business  of 
the  Supreme  Court  (1927)  : 

There  are  intrinsic  limits  to  the  size  of  a  court  if  it  is  to  be  a  coherent  in- 
strument for  the  dispatch  of  business  and  at  the  same  time  to  observe  the 
needs  of  consultation  and  deliberation,  (p.  187) 

While  this  was  said  of  the  Supreme  Court,  it  also  has  its  application  to  the 
courts  of  appeals.  I  thus  agree  with  what  Professor  Geoffrey  Hazard  said  in  a 
book  called  The  Courts,  The  Public  and  the  Law  Explosion,  published  in  1965, 
that  "it  will  therefore  be  simply 'impossible,  in  the  foreseeable  future,  to  solve 
the  problem  of  'too  many  appeals'  by  increasing  the  number  of  judges."  (p.  81) 
Of  course,  if  the  volume  of  business  should  require  it,  the  Second  Circuit  will 
have  to  ask  Congress  to  authorize  more  than  nine  judges  in  regular  active 
service.  But  we  shall  do  this  only  as  a  last  resort  and  with  the  gravest  mis- 
givings. 

To  my  mind  any  effort  to  deal  comprehensively  with  the  problems  of  the 
courts  of  appeals  and  the  Supreme  Court  without  reviewing  the  source  of  their 
business  in  the  district  courts  would  be  like  considering  how  best  to  enlarge 
the  size  or  eflSciency  of  a  terminal  highway  without  considering  whether  there 
are  not  ways  to  diminish  or  divert  traflSc. 

In  1954  the  late  Professor  Henry  M.  Hart,  Jr.,  of  the  Harvard  Law  School 
wrote,  "The  time  has  long  been  overdue  for  a  full-dress  re-examination  by 
Congress  of  the  use  to  which  these  [the  federal]  courts  are  being  put."  It  is 
now  overdue  by  nearly  a  score  more  years.  Professors  Frankfurter  and  Landis 
also  wrote  (p.  107)  that  "great  judiciary  acts,  unlike  great  poems,  are  not 
written  for  all  time."  We  have  not  had  a  truly  great  judiciary  act  since  1789, 
certainly  none  even  approaching  that  standard  since  1925.  It  is  high  time  for 
Congress  to  pass  one.  The  many  important  new  laws  which  Congress  has  en- 
acted, and  will  continue  to  enact,  in  fields  such  as  civil  rights,  consumer  pro- 
tection, control  of  the  environment,  labor  and  securities  law,  and  grants  in  aid 
conditioned  on  conforming  with  federal  standards,  and  the  attendant  growth 
of  a  "federal  common  law,"  have  created  enormous  new  tasks  for  the  district 
courts  and  the  courts  of  appeals.  This  makes  it  peculiarly  important  to  con- 
sider whether  both  these  courts  and  the  Supreme  Court,  through  the  petitions 
for  certiorari  generated  by  the  courts  of  appeals,  are  not  being  obliged  to  spend 
time  on  matters  for  which  they  have  no  special  competence. 

If  we  are  to  take  the  time  of  twelve  people  of  the  high  stature  envisioned  for 
this  commission  and  of  a  considerable  staff,  working  over  a  two-year  period, 
nothing  should  restrict  their  thinking  to  the  two  upper  tiers  of  the  federal 
court  system  and  outlaw  consideration  of  the  bottom  level  of  the  pyramid. 

A  model  for  the  broad  frame  of  reference  which  I  advocate  will  be  found 
in  a  statute  of  the  Fifty-Fifth  Congress,  30  Stat.  1116  (1899).  If  the  terms 
of  reference  were  thus  enlarged,  it  might  also  be  desirable  to  expand  the  com- 
mission so  that  the  Chief  Justice  could  appoint  two  district  judges  in  addition 
to  two  appellate  judges. 

Let  me  give  just  one  example  of  how  the  restrictions  in  §  1  of  S.  J.  Res.  122 
would  unduly  limit  the  commission.  It  is  not  the  most  important  one,  but  it 
makes  the  point  rather  neatly.  In  my  view,  the  time  has  come  to  remove  actions 
for  the  infringement  or  declaration  of  the  invalidity  of  a  patent  from  the 
general  federal  courts.  There  are  many  reasons  for  this,  not  the  least  important 
of  which  is  the  Supreme  Court's  recent  decision  that  if  a  patentee  loses  tn 
one  circuit,  he  loses  in  all.  I  believe  this  could  best  be  done  by  creating  a 
patent  court  which  would  operate  in  much  the  same  manner  as  the  Court  of 
Claims.  While  the  court  would  nominally  be  one  of  first  instance,  the  trials 
would  be  held  by  commissioners  at  places  convenient  to  the  litigants,  and  the 
members  of  the  court  would,  in  effect,  act  as  an  appellate  court  reviewing  the 
commissioners'  reports.  Review  would  lie  only  in  the  Supereme  Court,  by 
certiorari.  While,  under  the  terms  of  reference  of  §  1,  the  commission  could 
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recommend  the  removal  of  patent  appeals  from  the  court  of  appeals,  I  do  not 
think  it  could  consider  a  proposal  that  would  affect  the  patent  jurisdiction  of 
the  district  courts.  This  seems  an  undesirable  restriction.  As  indicated,  this  is 
only  one  of  many  examples  I  would  cite. 

I  recognize  that  your  Subcommittee  already  has  before  it  a  bill  that  would 
deal  with  many  problems  of  district  court  jurisdiction,  to  wit,  S.  1876,  em- 
bodying the  proposals  of  the  American  Law  Institute,  with  respect  to  which 
I  acted  as  an  advisor.  With  the  greatest  respect,  I  cannot  but  wonder  whether 
the  same  considerations  which  are  thought  to  make  it  desirable  that  reforms 
in  appellate  jurisdiction  should  form  the  subject  of  a  report  by  a  commission 
like  that  envisioned  by  S.  J.  Res.  122  do  not  apply  with  equal  or  even  greater 
force  to  the  subjects  covered  in  S.  1876.  With  the  many  matters  pressing  on 
them  for  action,  the  Judiciary  Committees  simply  do  not  have  the  time  to 
consider  complex  jurisdictional  legislation  without  the  aid  that  a  body  like 
the  commission  could  afford.  Indeed,  they  do  not  appear  to  have  the  time  to 
put  through  jurisdictional  legislation  that  could  not  be  characterized  as  com- 
plex at  all.  A  quarter  of  a  century  has  passed  since  Chief  Justice  Stone  urged 
that  Interstate  Commerce  Commission  orders  should  be  reviewed  by  the  courts 
of  appeals  as  are  those  of  other  independent  regulatory  agencies,  the  Commis- 
sion has  been  recommending  this  in  its  annual  reports  for  some  years,  appropri- 
ate bills  have  been  introduced,  and  I  know  of  no  tenable  basis  for  opposition. 
The  job  does  not  get  done  simply  because  the  Judiciary  Committees  have  too 
many  more  important  things  to  do.  While  the  ultimate  responsibility  cannot 
be  delegated,  the  Committees  and  the  Congress  would  be  greatly  helped  by  a 
screening  of  general  jurisdictional  legislation  on  the  part  of  a  commission, 
such  as  S.  J.  Res.  122  proposes,  which,  of  course,  would  seek  aid  from  this 
subcommittee's  excellent  staff.  A  precedent,  in  addition  to  the  earlier  one  that 
I  cited,  is  the  National  Commission  on  Reform  of  Federal  Criminal  Law. 

It  may  be  argued  in  opposition  (1)  that  such  a  broadening  of  the  commis- 
sion's frame  of  reference  would  prevent  it  from  completing  its  work  in  the  two 
years  that  have  been  assigned,  and  (2)  that  general  jurisdictional  reform  of 
the  sort  proposed  by  S.  1876  might  be  accomplished  sooner  by  Congress  without 
the  Commission  than  with  it. 

I  would  agree  with  (1)  if  the  Commission  would  have  to  start  from  scratch 
and  depend  wholly  on  its  own  resources.  But  it  will  not.  It  will  have  the  benefit 
of  the  many  years  of  work  done  by  the  American  Law  Institute,  of  the  efforts 
your  subcommittee's  staff  has  expended  on  this,  and  of  other  projects  initiated 
by  the  Chief  Justice  and  the  Federal  Judicial  Center.  The  important  thing  is 
to  have  all  these  ideas  sifted  by  men  of  the  judgment  and  stature  that  can 
be  expected  of  the  proposed  commission.  I  see  no  reason  why  this  cannot  be 
done  in  two  years. 

On  the  second  point,  I  simply  do  not  see  the  possibility  that  S.  1876,  or 
anything  resembling  it,  can  be  enacted  within  two  years  in  the  absence  of 
outside  help.  As  a  result  of  the  lapse  of  time  and  the  explosion  of  federal 
litigation  since  the  American  Law  Institute  began  its  work,  even  so  active  a 
participant  in  the  work  as  I  would  urge  some  changes.  Better  solutions  for 
some  problems,  notably  three-judge  courts,  have  been  proposed.  On  the  other 
side,  there  is  bitter  opposition  to  many  of  the  proposals.  So  far  as  I  know, 
there  is  no  activity  in  "the  other  place."  You  gentlemen  are  better  judges 
than  I  of  the  speed  with  which  one  might  expect  such  legislation  to  reach 
the  White  House,  but  I  do  not  see  this  happening  in  two  years.  The  best  I 
could  hope  is  that  some  bits  and  pieces,  e.g.,  the  form  of  review  of  Interstate 
Commerce  Commission  orders  or  the  Judicial  Conference's  proposal  largely  to 
abolish  other  three-judge  courts,  might  be  enacted.  If  they  are,  there  would 
be  that  much  less  with  which  the  commission  must  concern  itself. 

The  initiative  taken  by  Senator  Burdick  offers  the  promise  of  Congress' 
passing  a  great  Judiciary  Act  before  this  decade  ends,  if  only  the  commission's 
frame  of  reference  is  broadened.  That  opportunity  should  not  be  missed.  Of 
course,  I  would  prefer  the  resolution  as  offered  to  nothing.  But  I  beseech  you 
to  consider  the  desirability  of  doing  more. 
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U.S.  Court  of  Appeals, 
Greenville,  8.  C,  April  11,  1972. 

Hon.    QUENTIN    N.    BURDICK, 

Chairman,  U.S.  Senate  Subcommittee  on  Improvements  in  Judicial  Machinery, 
Washington,  D.C. 

Dear  Senator  Burdick  :  I  appreciate  your  invitation  to  file  a  written  state- 
ment of  my  views  on  S.  J.  RES.  122. 

Tlie  Judicial  Conference,  of  course,  adopted  a  resolution  favoring  the  crea- 
tion of  a  commission  to  realign  the  circuits.  I  voted  for  the  resolution,  for  the 
problems  in  the  Fifth  and  Ninth  Circuits  are  acute.  I  hope  that  any  such 
realignment  would  not  disturb  the  Fourth  Circuit,  or  other  circuits  which 
have  not  grown  to  unwieldy  proportions,  but  I  sincerely  believe  the  creation 
of  such  a  commission  is  the  most  practical  way  of  resolving  the  problems  in 
the  Fifth  and  Ninth  Circuits. 

I  would  go  further  than  S.J.  RES.  122,  as  the  Judicial  Conference  resolu- 
tion did,  to  make  the  recommendation  of  the  commission  effective,  unless 
rejected  by  the  Congress.  Without  that  provision,  I  fear  that  any  recom- 
mendation of  the  commission  may  encounter  political  difliculty. 

Under  S.J.  RES.  122,  the  commission  would  be  directed  to  inquire  intx) 
many  other  matters.  With  respect  to  those,  I  have  no  strong  feeling,  since 
I  am  uncertain  of  the  precise  scope  of  the  intended  inquiry.  In  general,  I 
feel  that  any  fresh  light  that  may  be  brought  to  bear  upon  the  problems  of 
the  courts  and  judicial  administration  would  be  good,  but  if  the  commission 
is  going  into  such  matters,  I  would  hope  that  they  would  utilize  the  facilities 
of  the  Judicial  Center  without  undertaking  duplicating  effort. 
Sincerely, 

Clement  F.  Haynsworth,  Jr.,  Chief  Judge. 


U.S.  Court  of  Appeals, 
Nashville,  Tenn.,  March  23,  1912. 
Hon.  QuENTiN  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery, 
New  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Burdick  :  This  is  in  response  to  your  letter  of  March  17, 
1972,  inviting  me  to  submit  a  written  statement  on  the  problem  of  increased 
appellate  business  and  particularly  S.J.  Res.  122. 

The  Sixth  Circuit,  like  the  other  Circuits,  is  experiencing  a  staggering 
increase  in  appeals.  In  1963  our  court  had  374  filings  and  341  termination. 
In  1971  there  were  1015  filings  and  1001  terminations.  Current  filings  indicate 
more  than  1200  appeals  during  the  current  fiscal  year. 

Many  of  these  appeals  involve  cases  which  should  not  be  subject  to  federal 
jurisdiction.  For  example,  we  have  a  number  of  diversity  cases  involving  the 
Tennessee  Workman's  Compensation  Act.  Manifestly  workmen's  compensation 
is  a  matter  of  State  concern,  and  should  not  be  within  federal  jurisdiction. 
The  same  is  true  of  automobile  accident  and  products  liability  cases.  The 
problem  of  unmanageable  dockets  in  the  federal  judiciary  could  be  alleviated 
by  curtailing  diversity  jurisdiction. 

Another  practical  step  would  be  to  permit  appeals  in  post  conviction  cases 
only  by  petition  for  certiorari. 

The  present  three  judge  District  Court  system  results  in  a  burdensome 
waste  of  judicial  manpower.  Interstate  Commerce  Commission  decisions 
should  be  reviewed  by  Courts  of  Appeals  and  not  by  three  judge  District 
Courts.  No  three  judge  court  should  be  convened  in  suits  to  enjoin  enforcement 
of  a  State  statute  unless  a  demand  for  three  judges  is  made  by  the  State 
Attorney  General. 

You  specifically  requested  my  views  concerning  S.J.  Res.  122.  I  submit  that 
action  on  the  subjects  referred  to  above  should  not  be  delayed  for  two  years 
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pending  study  by  a  Commission.  The  need  for  legislation  in  these  areas  is 
so  clear  and  urgent  that  further  study  is  not  required.  It  would  be  most  help- 
ful if  legislation  to  correct  the  problems  could  be  enacted  now.  However,  I 
am  in  favor  of  the  creation  of  a  Commission  to  make  an  indepth  study  of 
the  problems  of  the  Courts  of  Appeals,  including  the  present  division  of  the 
judicial  Circuits.  Although  no  change  is  needed  in  the  boundaries  of  the 
Sixth  Circuit,  I  am  convinced  that  a  study  is  needed  with  respect  to  some  of 
the  other  Circuits,  including  the  Fifth  and  Ninth. 
Sincerely, 

Harry  Phillips,  Chief  Judge. 


U.S.  Court  of  Appeals, 
Chicago,  III.,  April  3,  1912. 

Hon.    QUENTIN    N.    BURDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  U.S.  Senate, 
New  Senate  Office  Building,  Washington,  D.C. 
My  Dear  Senator  Burdick  :  Your  invitation  to  state  my  views  with  respect 
to  S.J.  Res.  122  is  appreciated. 

As  you  know  S.J.  Res.  122  and  H.R.  7378,  introduced  in  the  House  of  Rep- 
resentatives, are  quite  similar  and  are  directed  to  identical  goals.  For  that 
reason,  I  would  like  to  respond  to  your  invitation  by  reiterating  what  I  wrote 
to  Congressman  Celler  with  respect  to  H.R.  7378.  A  copy  of  my  letter  to  him 
is  attached. 

If  you  wish  any  elaboration  or  if  I  can  be  of  any  further  assistance,  please 
inform  me. 

Sincerely, 

Luther  M.  Swygert,  Chief  Judge. 

June  15,  1971. 
Hon.  Emanuel  Celler, 
U.S.  House  of  Representatives, 
Washington,  D.C. 

My  Dear  Congressman  Celler  :  Thank  you  for  your  letter  of  May  25,  1971 
in  regard  to  H.  R.  7378,  a  bill  to  establish  a  Commission  on  the  Revision  of 
the  Judicial  Circuits  of  the  United  States. 

In  response  to  your  invitation  for  comments,  I  strongly  believe  that  the 
proposed  legislation  encompassed  by  H.  R.  7378  is  timely  and  much  needed. 
The  great  increase  of  the  number  of  cases  filed  in  the  federal  courts  over  the 
last  two  decades  has  created  a  strain  on  the  courts  of  appeals  which  must 
be  relieved  in  some  fashion. 

While  providing  additional  judgeships  may  solve  to  a  considerable  extent 
the  problem  created  by  workload  increases  at  the  trial  level,  a  similar  solu- 
tion at  the  appellate  level  has  severe  limitations.  I  support  the  view  that  the 
number  of  active  judges  allotted  to  a  court  of  appeals  should  be  held  to  a 
maximum  of  nine.  An  appellate  court  composed  of  more  than  that  number 
would  create,  I  believe,  administrative  problems  that  could  lessen  its  efficiency, 
and  might  also,  as  pointed  out  but  a  Judicial  Conference  committee  studying 
the  problem,  impair  a  court's  unity  as  a  judicial  institution.  For  these  rea- 
sons a  study  by  a  Commission  such  as  contemplated  by  H.  R.  7378  with  the 
view  that  the  circuits  may  be  divided  or  realigned  is  of  utmost  importance. 

With  respect  to  the  Seventh  Circuit,  it  is  composed,  as  you  know,  of  the 
States  of  Indiana,  Illinois  and  Wisconsin.  There  are  a  total  of  seven  districts 
within  the  circuit,  two  in  Indiana,  three  in  Illinois  and  two  in  Wisconsin. 
Currently,  the  circuit  has  a  total  of  twenty-seven  district  judgeships  and 
eight  circuit  judgeships.  We  have  requested  the  Judicial  Conference  to  rec- 
ommend that  Congress  create  a  ninth  judgeship  on  the  court  of  appeals. 

The  Seventh  Circuit  is  in  many  respects  an  ideally  composed  regional  cir- 
cuit— a  compact  group  of  only  three  states.  For  that  reason,  I  do  not  think 
a  revision  of  the  geographical  contours  of  the  circuit  is  necessary  for  the 
foreseeable  future,  particularly  if  we  are  furnished  with  an  additional  cir- 
cuit judgeship.  That  is  not  to  say,  however,  that  a  study  of  all  the  circuits 
including  the  Seventh  should  not  be  undertaken  in  order  that  an  appraisal  of 
the  overall  problem  can  be  made. 
Very  sincerely  yours, 

Luther  M.  Swygert. 
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Statement  of  Richakd  H.  Chambers,  Chief  Judge,  Ninth  Circuit 

Mr.  Chairman,  you  are  holding  hearings  on  S.J. Res.  122.  This  necessarily  in- 
volves a  consideration  of  H.R.  7378  as  introduced  and  as  amended  by  the  House 
Judiciary  Committee.  Both  measures  concern  possible  realignment  of  circuits. 

Of  course,  the  heavy  ingestion  of  cases  in  the  Fifth  and  Ninth  Circuits  pre- 
cipitates Senate  Res.  122  and  the  House  bill.  The  House  bill  as  introduced  was 
a  Judicial  Conference  (U.S.)  bill.  The  latter  bill  was  approved  by  the  Judicial 
Council  of  the  Ninth  Circuit,  Chambers,  Circuit  Judge,  dissenting  as  to  the  "sud- 
den death"  clause  wherein  Congress  was  asked  to  delegate  its  power  to  a  com- 
mission subject  to  veto  by  either  House.  On  the  other  hand,  the  district  judges 
of  the  Ninth  Circuit,  at  their  association  meeting  last  June  in  Portland,  Oregon, 
resolved  against  the  automatic  clause.  And,  the  House  committee  has  agreed 
with  them.  (See  Committee  Print  of  March  7,  1972.)  Inasmuch  as  the  Senate 
resolution  delegates  no  legislative  power  and  the  House  bill  now  contains  no 
delegation,  I  accept  it  as  probable  that  the  automatic  provisions  need  no  con- 
sideration now. 

Our  Court  of  Appeals  in  the  Ninth  Circuit  is  authorized  13  judges.  Pending 
legislation  would  give  us  two  more,  or  a  total  of  15.  Although  we  work  in 
panels  of  three,  so  far  as  our  court  is  concerned  13  or  15  judges  get  somewhat 
cumbersome. 

But  there  are  considerations  against  division.  One  consideration  is  the  rather 
unsatisfactory  result  one  gets  any  way  one  divides  the  present  circuit  or 
realigns  it  with  others.  Let's  take  some  examples  : 

1.  We  might  put  Alaska,  Washington,  Oregon,  Montana  and  Idaho  in  one 
circuit.  That  would  leave  the  four  California  districts,  Arizona,  Hawaii,  Nevada 
and  Guam  in  one  circuit.  (The  trouble  with  this  is  that  the  northwest  group 
would  only  have  about  20-22%  of  the  business.)  Thus,  we  would  still  need  a 
dozen  circuit  judges  to  handle  California  and  the  other  states  and  Guam 
grouped  with  it. 

2.  No.  1  above  could  be  varied  by  making  California  a  circuit  alone.  But 
when  three-fifths  to  two-thirds  of  the  appeals  now  originate  in  California,  we 
would  need  about  nine  judges  immediately.  The  ever-increasing  load  would  soon 
put  us  back  to  15  judges  required  on  the  Court  of  Appeals  for  California  dis- 
tricts alone. 

3.  There  is  something  to  be  said  for  a  court  of  appeals  to  hear  appeals  for 
the  Southern  and  Central  Districts  of  California  and  the  District  of  Arizona, 
with  all  of  the  rest  of  our  territory  going  to  another  circuit.  (I  comment  not 
in  terms  of  party  polities,  but  in  terms  of  regional  forces.)  I  see  no  more  pros- 
pect for  California  going  into  two  different  circuits  soon  than  there  is  for  the 
early  division  of  California  and  Texas  into  several  states  each. 

But  is  the  court  of  appeals  of  a  circuit  all  that  is  concerned  in  the  Ninth?  A 
division  here  would  almost  sever  the  head  from  the  body.  I  allude  to  the  fact 
that  we  have  northwest  districts  where  the  load  is  comparatively  light.  I  ex- 
pect this  condition  to  continue.  Out  of  the  Northwest  we  get  valuable  help  to 
carry  our  load  on  the  Court  of  Appeals.  These  district  judges  have  prevented 
our  court's  backlog  from  becoming  disgraceful. 

Again  their  help  for  the  overburdened  trial  courts  of  the  southern  portion 
of  the  circuit  has  kept  the  overload  from  becoming  unmanageable.  San  Diego — 
the  Southern  District  of  California — is  just  one  example.  For  five  or  six  years 
we  have  had  more  than  a  five-judge  load  at  San  Diego.  Until  recently  we  had 
two  and  sometimes  only  one  judge  living  there.  The  judges  came  down  from 
the  North  and  out  of  a  sense  of  duty  kept  conditions  manageable.  As  soon  as 
you  patch  one  hole  in  the  sack,  you  have  another.  Now  we  have  an  overload  in 
Eastern  California. 

Divide  the  circuit,  and  our  northwest  district  judges  would  have  no  duty 
to  come  south.  Absent  a  duty,  I  think  we  would  see  little  of  them. 

If  you  consider,  as  you  must,  the  projections  for  increased  courts  of  appeals 
business,  something  has  to  be  done.  Is  there  any  alternative  to  dividing,  re- 
dividing,  and  re-redividing  again  ? 

There  is  one  possibility  that  occurs  immediately.  You  find  the  pattern  in  the 
district  courts  of  appeal  in  California.  Perhaps  we  could  have,  as  they  have, 
rigid  divisions  of  three  judges  each  and  still  have  central  administration,  thus 
preserving  the  vital  flow  of  district  judges  whereunder  in  our  circuit  none  has 
an  easy  job. 
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Another  possibility  is  the  creation  of  two  circuits,  but  putting  one  chief  in 
charge  of  both  circuits.  The  Washington  State  Supreme  Court  has  two  divi- 
sions. (None  pursueth,  but  I  suggest  my  time  as  chief  is  mostly  behind  me.  So 
on  this  point,  I  would  only  be  speaking  for  my  successor.) 

I  would  pray  that  we  could  roll  back  federal  jurisdiction,  but  I  have  no 
more  hope  for  this  than  I  have  for  cutting  the  federal  budget  in  two.  But  on 
money  matters,  all  of  us  do  try  to  economize.  There  are  some  bites  that  we 
could  take  that  would  trim  our  fattening  jurisdiction.  I  suggest  a  few : 

1.  Hold  review  in  misdemeanor  cases  to  certiorari.  (This  is  a  power  courts 
of  appeal  do  not  have  now. ) 

2.  Raise  the  jurisdictional  amount  for  an  appeal  in  bankruptcy. 

3.  Give  the  courts  certiorari  power  to  limit  review  of  the  district  court  on 
appeals  in  state  habeas  corpus  cases. 

The  possibilities  listed  above  are  surely  not  complete. 

Taking  an  overview,  I  really  think  we  are  approaching  the  time  where  our 
ballooning  jurisdiction  will  require  two  layers  of  federal  appellate  jurisdiction 
between  the  federal  district  court  and  the  United  States  Supreme  Court.  And 
that  is  what  we  have  now  in  more  than  half  of  our  states  between  the  state 
trial  court  and  the  United  States  Supreme  Court.  Within  the  geographical 
perimeter  of  the  Ninth  Circuit,  we  have  that  in  the  state  jurisdictions  of  Wash- 
ington, Arizona,  Oregon,  and  California. 

But  what  of  S.J.  Res.  122? 

I  favor  it  and  believe  the  majority  of  the  judges  of  the  Ninth  Circuit  favor 
it.i 

I  do  feel  that  while  the  scope  of  investigation  of  the  commission  is  not  lim- 
ited to  division  or  realignment,  the  bill  may  overemphasize  the  two. 

One  final  suggestion :  I  do  not  think  the  commission  needs  a  big  staff,  a  lot 
of  computers,  or  a  lot  of  money.  Any  rearrangement  must  be  made  by  sensible, 
well  informed  men  who  sit  around  the  table  and  say,  "What  do  you  think, 
Joe?" 

Richard  H.  Chambers. 

U.S.  Court  of  Appeals, 

March  23,  1912. 
Hon.  Quentin  N.  Burdick, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  New  Senate 
■Office  Building,  Washington,  D.C. 

Dear  Senator  Burdick  :  Thank  you  for  your  letter  of  March  17,  1972,  asking 
for  my  views  pertaining  to  S.J.  Res.  122.  I  am  in  complete  accord  with  the  Re- 
solution and  the  scope  of  inquiry  contained  in  its  provisions.  As  I  have  earlier 
informed  you  I  think  it  of  the  utmost  importance  that  Congress  take  action 
to  realign  the  circuits  as  the  judiciary  can  do  nothing  internally  in  the  matter 
Sincerely  yours, 

David  T.  Lewis,  Chief  Judge. 


United  States  Court  of  Appeals, 

St.  Louis,  Mo.,  Map  9, 1972. 
Dear  Senator  Burdick  :  I  have  been  asked  by  Chief  Judge  Matthes  to  state 
the  views  of  our  Court  with  respect  to  pending  legislation  to  establish  a  com- 
mission to  consider  the  realignment  of  Circuits. 

We  support  this  proposal  as  being  in  the  best  interest  of  the  federal  judiciary. 
The  problem  is  a  complex  one  and  deserves  very  serious  consideration.  If  the 
commission  is  established,  we  would  be  more  than  happy  to  give  more  detailed 
views  on  the  matter. 


^  I  have  one  caveat.  Section  1  (b)  provides  inter  alia  that  the  commission  should 
study  "prehearlnj?  screening  of  appeals."  That  would  be  a  waste  of  time.  Although  I 
know  "screening"  Is  fashionable  now.  it  rests  on  the  false  premise  that  somehow  you 
can  saye  time  by  doing  a  large  part  of  your  work  twice.  Seemingly,  it  is  an  attempt  by 
courts,  not  now  statutorily  authorized,  to  bring  In  a  certiorari  system  through  the  back 
door.  My  biggest  objection  Is  that  in  the  Ninth  Circuit  (in  mv  judgment)  it  slows  down 
the  disposition  of  criminal  cases  by  two  or  three  months.  Criminal  cases  ought  to  be 
calendared  on  receipt  of  the  notice  of  appeal.  The  screening  process  almost  forecloses 
this. 


157 

You  also  inquired  about  specific  problems  of  our  Court.  I  attach  for  your 
information  a  copy  of  a  statement  which  I  recently  made  to  the  Subcommittee 
on  Judicial  Statistics  of  the  Judicial  Conference  of  the  United  States.  This 
report  indicates  the  extent  to  which  the  caseload  of  our  Circuit  has  increased 
in  recent  years  and  the  extent  we  expect  it  to  increase  between  now  and  1975. 

As  you  will  note  from  reading  this  memorandum,  it  is  our  strong  feeling 
that  we  are  in  need  of  a  ninth  judge.  If  this  request  is  granted,  we  would 
expect,  on  the  basis  of  our  growth,  to  be  able  to  continue  to  give  careful  atten- 
tion to  all  matters  which  are  presented  to  this  Court  during  the  period  in 
question. 

If  there  is  any  further  information  which  we  could  provide,  please  do  not 
hesitate  to  contact  us. 
Sincerely, 

Gerald  W.  Heaney. 

Statement  of  Judge  Gerald  W.  Heanet  of  the  Eighth  Circuit 

I  appreciate  having  the  opportunity  to  appear  before  this  Committee  on 
behalf  of  the  Council  of  the  Eighth  Circuit.  Chief  Judge  Matthes  would  have 
been  here  today  but  for  the  fact  that  he  is  sitting  at  a  regular  session  of  our 
Court. 

All  of  the  judges  of  the  Council  are  firm  in  the  belief  that  we  need  an  ad- 
ditional judge  to  carry  on  the  work  of  our  Court.  We  ask  your  support  in  this 
effort. 

Mr.  Halloran,  of  the  Administrative  Office,  has  been  kind  enough  to  furnish 
me  with  the  data  which  he  has  prepared  for  your  Committee.  I  believe  it  to 
be  substantially  accurate  insofar  as  our  Circuit  is  concerned,  with  three  excep- 
tions : 

(1)  Table  S-2  reports  that  630  cases  were  filed  in  the  Eighth  Circuit  in 
Fiscal  Year  1970.  In  fact,  713  cases  were  filed. 

(2)  The  same  table  reports  that  the  filings  per  judgeship  were  79.  The  cor- 
rect figure  is  89. 

(3)  Table  S-1  projects  that  780  cases  will  be  filed  in  Fiscal  Year  1972.  We 
believe  that  more  than  790  cases  will  be  filed. 

Our  chief  difference  with  the  Administrative  Office  lies  with  the  initial 
projections  made  by  it  with  respect  to  the  number  of  cases  which  it  expected 
would  be  filed  and  terminated  in  Fiscal  Years  1970  through  1975.  Its  projec- 
tion and  that  of  our  Council  are  as  follows : 


Ad 

ministrative 
office 

Perjudgeshi 

P 

Fiscal  year 

Eighth  Cir- 
cuit Council 

Assuming 
eight  judges 

Assuming 
nine  judges 

1971. 

1972.... 

1973 

1974.... 

1975 

-- 

589 
632 
675 
719 
763 

>713 

2  790 

3  880 
970 

1,070 

89 

98 

110 

121 

133 

97 
107 
133 

1  Actual. 

2  Based  on  one-half  years  experience. 

3  Based  on  current  district  court  filings. 

You  will  note  that  more  cases  will  be  filed  during  this  fiscal  year  than  the 
statisticians  expected  would  be  filed  in  fiscal  year  1975. 

You  will  also  note  that  filings  per  judgeship  in  fiscal  year  1973,  the  earliest 
date  that  we  can  possibly  expect  a  new  judge,  will  be  110  with  eight  (8)  judges 
and  97  with  nine  (9)  judges. 

It  is,  of  course,  difficult  to  project  what  will  happen  after  this  year,  but  we 
are  reasonably  sure  that  our  projections  are  conservative  through  the  fiscal 
year  1973.  Our  reasons  are : 

(1)  Filings  in  our  Court  increased  by  about  11%  from  the  first  six  months 
of  fiscal  year  1971  to  fiscal  year  1972.  Historically,  we  have  heavier  filings  in 
the  second  six  months  than  in  the  first  six  months.  Thus,  in  fiscal  year  1970, 
we  filed  23  more  cases  in  the  second  half  of  the  year,  and  in  fiscal  year  1971, 
we  filed  41  more  cases  in  the  second  half  of  the  year  than  we  did  in  the  first 
half  of  the  year. 
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(2)  District  Court  filings  increased  by  approximately  13%  from  the  first 
six  months  of  1971  to  the  first  six  months  of  1972.  The  details  of  the  increases 
are  as  follows : 


Filings  first  half 

Fiscal  year  1971 

Fiscal 

year  1972 

Civil     1 

Criminal 

Total 

Civil     Cr 

iminal 

Total 

Increase 

247 

121 

368 

335 

106 

441 

73 

162 

57 

219 

124 

43 

167 

(-52) 

98 

42 

140 

107 

60 

167 

27 

172 

47 

219 

234 

50 

284 

65 

571 

182 

753 

610 

341 

951 

198 

387 

192 

579 

505 

132 

637 

58 

639 

204 

843 

668 

229 

897 

54 

262 

83 

345 

280 

98 

378 

33 

70 

50 

120 

91 

68 

159 

39 

88 

71 

159 

88 

76 

164 

5 

3.745 

4.245 

500 

Eastern  District  of  Arkansas.. 
Western  District  of  Arkansas, 

Northern  District  of  Iowa 

Southern  District  of  Iowa 

District  of  Minnesota 

Eastern  District  of  Missouri... 
Western  District  of  Missouri.. 

District  of  Nebraska... 

District  of  North  Dakota 

District  of  South  Dakota 

Total 


(3)  Since  1965,  additional  District  Court  judgeships  have  been  created  in 
the  Eastern  District  of  Missouri,  and  the  District  of  Nebraska  ;  requests  are 
currently  pending  for  the  Western  District  of  Missouri  and  the  District  of 
Minnesota.  These  additional  judges  will  increase  judicial  manpower  at  the 
District  Court  level  by  about  15%. 

(4)  Population  is  increasing  rapidly  in  five  (5)  metropolitan  areas  of  the 
Circuit :  St.  Louis,  Missouri ;  Minneapolis-St.  Paul,  Minnesota ;  Kansas  City, 
Missouri ;  Omaha,  Nebraska ;  and  Little  Rock,  Arkansas.  Our  experience  is 
that  such  growth  generates  significant  "new  legal  business.  This  fact  is  re- 
flected in  the  recent  surge  of  filings  in  our  Circuit. 

(5)  From  1961  to  1971,  filings  in  our  Circuit  increased  by  190%.  This  is 
the  fifth  largest  increase  in  the  eleven  (11)  Circuits.  From  1970  to  1971,  filings 
in  our  Circuit  increased  by  21%,  the  third  largest  increase  in  the  Circuits. 

I  must  confess  to  having  some  diflSculty  in  understanding  how  the  statistics 
for  the  various  Circuits  are  affected  by  Prisoner  Petitions.  I  understand  that 
some  Circuits  docket  all  Prisoner  Petitions  and  count  each  petition  as  a  case. 
In  our  Circuit,  we  review  each  petition  administratively  and  deny  those  that 
we  feel  are  without  merit.  These  cases  do  not  appear  on  our  statistics.  If  we 
had  included  them  during  fiscal  year  1971,  our  total  filings  would  have  been 
increased  from  713  to  798,  and  our  per  judge  caseload  from  89  to  100. 

We  all  recognize  that  existing  statistics  don't  tell  the  full  story.  Some  Cir- 
cuits make  extensive  use  of  District  Court  judges ;  we  all  use  senior  judges 
to  the  extent  possible ;  and,  we  are  all  thankful  for  the  help  of  visiting  judges. 
In  our  case,  we  used  69  visiting  judge  days  in  fiscal  year  1971.  These  visiting 
judges  wrote  about  67  opinions.  There  are  no  published  statistics  on  this 
matter,  but  I  reviewed  the  Federal  Reporter,  Second  Series,  for  fiscal  year 
1971  and  find  that  127  opinions  were  written  by  either  senior  or  visiting  judges 
in  the  Seventh  Circuit,  and  109  opinions  were  written  by  senior  or  visiting 
judges  in  the  Tenth  Circuit. 

Present  administrative  reports  are  also  deficient  in  that  they  fail  to  reveal 
the  extent  to  which  appeals  are  disposed  of  by  orders,  short  per  curiam 
opinions  or  other  summary  procedures.  We  now  dispose  of  about  20%  to  25% 
of  our  appeals  in  this  manner.  In  fiscal  year  1970,  we  disposed  of  approxi- 
mately 241  cases  by  full  opinions,  as  compared  with  208  by  the  Sixth  Circuit, 
200  by  the  Seventh  Circuit,  and  176  by  the  Tenth  Circuit.  I  am  sure  that  these 
Circuits  are  handling  their  cases  in  the  manner  they  consider  best,  and  we 
are  doing  it  in  the  manner  we  consider  most  appropriate.  Perhaps  we  can 
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dispose  of  more  cases  in  a  more  summary  fashion,  but  much  will  be  lost  in 
the  process. 

In  summary,  I  repeat  my  earlier  statement  that  all  of  the  judges  of  the 
Eighth  Circuit  support  the  appointment  of  an  additional  judge.  They  feel  that 
every  judge  in  the  Circuit  carries  his  load  and  that  no  judge  engages  in  ex- 
tensive extra-judicial  activities  nor  takes  long  vacations.  Unfortunately,  for 
the  past  few  months,  Judge  MehafEy  has  been  seriously  ill ;  but  it  is  our 
hope  that  he  will  be  able  to  return  to  the  Court  within  a  few  months.  We 
have  a  commitment  to  remain  current.  We  will  keep  that  commitment  even 
though  it  means  handling  more  cases  on  a  summary  basis  than  we  currently 
do.  But  we  feel  that  quality  is  more  important  than  quantity,  and  that  only 
by  having  the  nine  (9)  judges  can  we  retain  the  quality  that  our  Circuit 
feels  desirable.  We  recognize  that  there  are  other  Circuits  with  problems 
more  pressing  than  ours,  and  we  will  support  any  effort  to  deal  realistically 
with  their  problems. 


Statement  of  Robert  A.  Leflab 

Distinguished  Professor  of  Law  Emeritus,  University  of  Arkansas ;  Director 
of  Appellate  Judges  Seminars,  New  York  University ;  Visiting  Distinguished 
Professor  of  Law,  University  of  Oklahoma,  to  the  Subcommittee  on  Improve- 
ments in  Judicial  Machinery,  United  States  Senate,  Quentin  M.  Burdick, 
Chairman. 

I  wish,  without  reservation,  to  endorse  and  urge  the  adoption  of  S.  J.  Res. 
122,  providing  for  creation  of  a  Commission  on  Revision  of  the  Federal  Court 
Appellate  System  of  the  United  States. 

The  federal  appellate  system  is  on  the  verge  of  a  breakdown.  It  does  not 
today  adequately  perform  the  functions  for  which  it  was  created,  and  as  the 
caseload  continues  to  increase  the  quality  of  its  performance  of  these  functions 
will  inevitably  deterioriate  with  greater  and  more  frightening  rapidity. 

The  United  States  Supreme  Court  can  hear  only  a  small  fraction  of  the 
important  cases  which  litigants  seek  to  present  to  it.  The  number  of  cases 
which  that  Court  can  effectively  adjudicate  cannot  be  appreciably  increased, 
nor  should  it  be.  The  time  and  energy  of  the  Supreme  Court  should  be  devoted 
wholly  to  cases  of  the  first  magnitude  in  importance.  At  present  some  of 
the  cases  upon  which  the  Supreme  Court  must  pass  are  of  less  importance, 
though  they  are  cases  that  must  be  decided,  and  only  the  Supreme  Court  can 
now  decide  them  conclusively.  The  result  is  that,  as  procedures  now  stand, 
the  Supreme  Court  is  compelled  to  devote  much  of  its  time  and  energy  to 
cases  of  secondary  importance,  while  issues  of  greater  national  import  are 
denied  a  hearing  in  the  top  court  because  of  the  sheer  impossibility  of  deal- 
ing soundly  with  a  greater  caseload. 

The  root  of  much  of  the  difficulty  lies  in  the  organization  of  the  United 
States  Courts  of  Appeal.  The  eleven  of  these  Courts  of  Appeal  are  only 
loosely  bound  together.  They  are  not  one  court,  but  eleven  courts,  sitting  in 
eleven  separate  Circuits.  The  decisions  in  one  Circuit  are  not  binding,  but 
only  persuasive  authority,  in  other  Circuits.  On  many  hundreds,  or  even 
thousands,  of  issues  the  decisions  of  the  eleven  Circuits  differ,  some  Circuits 
laying  down  one  rule  of  law  and  other  Circuits  a  contrary  rule  on  the  same 
issue.  Such  differences  may  be  on  issues  of  first  importance,  or  on  less  im- 
portant ones.  The  United  States  Supreme  Court  is  the  only  agency  in  the 
nation  that  can  resolve  these  differences.  It  does  resolve  some  of  them.  A 
good  part  of  its  docket  every  term  is  made  up  of  cases  presenting  issues  upon 
which  the  Circuits  differ.  Yet  it  can  hear  only  a  fraction  of  the  cases  present- 
ing issues  upon  which  such  differences  exist.  Many  of  these  differences  remain 
unresolved  for  years,  or  for  generations,  so  that  federal  law  in  the  states 
comprising  one  Circuit  will  be  different  from  federal  law  in  the  states  in 
another  Circuit. 
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Another  difficulty,  well  known  to  all  the  members  of  the  Committee  on  the 
Judiciary,  is  that  some  of  the  Circuits  are  much  busier  than  others.  The  only 
way  in  which  it  has  in  the  past  been  possible  to  deal  with  this  difficulty  was 
by  adding  new  judges  in  the  busy  Circuits.  This  has  been  done,  but  to  some 
extent  with  diminishing  benefits.  Judges  from  less-busy  Circuits  are  some- 
times assigned  temporarily  to  sit  in  other  Circuits,  but  this  is  a  cumbersome 
and  voluntary  procedure  which  has  of  necessity  been  much  less  employed 
than  it  might  be  if  the  procedure  were  simpler. 

The  separateness  of  the  eleven  Circuits,  as  individual  courts,  was  con- 
ceived and  developed  at  a  time  when  geographical  differences  as  well  as  social 
and  political  differences  based  on  regional  conditions  were  much  more  marked 
than  they  are  today.  It  was  a  time,  too,  when  travel  and  communication 
presented  problems  that  do  not  exist  today.  If  the  matter  of  organization  of 
an  intermediate  federal  appellate  court  were  newly  presented,  as  an  original 
question,  there  could  be  little  justification  or  even  argument  in  favor  of  the 
Circuit  organization  as  it  exists  today. 

A  superior  form  of  organization,  fairly  easy  to  achieve,  has  ben  recently 
suggested.  This  would  be  to  have  a  single  United  States  Court  of  Appeals. 
All  the  judges  of  the  present  eleven  Circuit  Courts  would  be  judges  of  this 
single  national  court.  The  present  Circuits  would  be  eliminated,  except 
perhaps  as  regional  administrative  areas,  though  even  for  this  purpose  better 
geographical  arangements  could  undoubtedly  be  made.  There  would  be  one 
central  administrative  office  of  the  Court. 

Judges  could  be  assignable  throughout  the  United  States,  as  needed,  though 
they  would  normally  be  assigned  near  their  homes,  for  the  sake  of  conven- 
ience. This  could  cut  down  on  the  semblance  of  local  ties  which,  on  the  whole, 
are  undesirable.  There  could  still  be  a  geographical  distribution  of  appoint- 
ments. The  district  courts,  however,  would  adequately  take  care  of  local  con- 
cerns insofar  as  these  might  be  relevant. 

Regular  Court  of  Appeals  panels  would  still  consist  of  three  judges,  with 
changing  panel  memberships  such  as  are  now  employed  in  most  of  the  Cir- 
cuits. But  what  are  now  en  banc  cases  could  go  before  nationally  selected 
panels  of  five  or  seven  judges  not  representing  any  single  geographical  area. 
Decisions  by  these  national  panels  could  be  binding  throughout  the  nation, 
thus  achieving  a  true  national  status  for  the  Court  of  Appeals  and  at  the 
same  time  cutting  down  substantially  on  the  mass  of  cases  of  secondary 
importance  which  the  Supreme  Court  has  to  hear  at  present  because  of 
divergencies  between  Circuits. 

A  less  dramatic  alternative  for  improving  the  operation  of  the  Court  of 
Appeals  would  be  to  provide  only  for  a  national  en  banc  review  system  in 
place  of  Circuit  en  banc  reviews.  If  this  were  done,  a  provision  might  be 
added  to  the  Supreme  Court  certiorari  power  permitting  that  Court  to  select 
cases  that  should  go  to  the  national  en  banc  panels,  under  a  prescribed  pro- 
cedure for  fixing  in  advance  the  membership  of  these  panels.  The  Supreme 
Court  could  in  turn  review  the  rare  eases  whose  importance  justified  such 
reconsideration,  just  as  it  now  reviews  far  more  cases  that  have  been  decided 
at  Circuit  en  banc  hearings. 

Either  of  these  changes,  it  seems,  could  be  achieved  by  statute,  without  any 
necessity  for  constitutional  amendment. 

The  proposals  made  in  this  statement  are  by  no  means  original  with  the 
present  writer.  Judge  Shirley  M.  Hufstedler  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  made  similar  suggestions  in  the  course  of  her 
Charles  Evans  Hughes  lecture  to  the  New  York  County  Bar  Association  on 
March  18,  1971.  and  Chief  Justice  Warren  E.  Burger's  Special  Advisory  Com- 
mittee on  Federal  Civil  Litigation  included  the  suggestion  in  its  June  30, 
1971,  report  to  the  Chief  Justice  (pp.  16-17  of  Report).  The  proposals 
obvioiisly  require  further  extensive  study,  detailed  plans  for  implementation, 
and  careful  drafting  before  they  would  be  ready  for  serious  consideration  by 
the  Congress. 
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Nevertheless,  the  proposals  offer  some  remedy  for  a  judicial  situation  that 
requires  some  kind  of  basis  surgery.  Judge  Hufstedler  in  her  Hughes  lecture 
suggested  other  changes  that  would,  in  total,  constitute  a  much  more  compre- 
hensive improvement.  Many  possible  improvements  both  in  structure  and  pro- 
cedure have  been  suggested  by  others. 

It  would  be  the  task  of  a  Commission  on  Revision  of  the  Federal  Court 
Appellate  System  of  the  United  States  to  study  all  these  suggestions,  winnow 
out  the  realistic  and  practical  ones,  present  them  tangibly  to  the  Congress,  and 
enable  us  to  get  started  on  the  project  of  reestablishing  a  wise  and  workable 
appellate  judicial  system  for  the  federal  courts  before  we  suffer  a  tragic 
breakdown  which,  in  the  haste  of  emergency  revision,  might  induce  unwise 
and  unfortunate  revisionary  legislation. 


Amebican  Bab  Association, 
Chicago,  III.,  February  15,  1972. 
Hon.  James  O.  Eastland, 

Chairman,  Senate  Judiciary  Committee,  U.S.  Senate, 
Xew  Setiatc  Office  Building,  Washington,  D.C. 

Dear  Senator  Eastland  :  At  the  meeting  of  the  House  of  Delegates  of  the 
American  Bar  Association,  held  February  7-8,  1972,  the  following  resolution 
was  adopted  upon  the  recommendation  of  the  Special  Committee  on  Coordina- 
tion of  Judicial  Improvements : 

Whereas  in  the  past  10  years  the  number  of  appeals  filed  in  the  United 
States  Courts  of  Appeal  have  nearly  tripled ;  and 

Whereas  in  the  same  10  years  the  number  of  circuit  judgeships  has  increased 
by  some  one-third,  while  the  number  of  appeals  pending  at  the  end  of  each 
fiscal  year  has  quadrupled.  Now  therefore,  be  it 

Resolved,  That  a  Commission  on  Revision  of  the  Federal  Court  Appellate 
System  of  the  United  States  be  created  by  Congress  to  study  and  make  recom- 
mendations to  the  Congress,  and  further 

Resolved,  That  the  President  or  his  designee  be  authorized  to  present  the 
views  of  the  Association  to  the  Congress. 

This  resolution  is  being  transmitted  to  you  for  your  information  and  what- 
ever action  you  may  deem  necessary.  If  hearings  are  scheduled  on  the  subject 
of  this  resolution,  we  would  appreciate  your  advising  Donald  E.  Channell, 
Director  of  the  American  Bar  Association  Washington  Oflace,  1705  DeSales 
Street,  N.  W.,  Washington,  D.  C.  20036. 
Sincerely  yours, 

Kenneth  J.  Burns,  Jr. 


Office  of  the  Attorney  General, 

Washington,  D.  C,  May  11,  1912. 
Hon.  James  O.  Eastland, 
Chairman,  Committee  on  the  Judiciary,  U.S.  Senate,  Washington,  D.  C. 

Dear  Senator  :  This  is  in  response  to  your  request  that  the  Department  of 
Justice  comment  on  S.J.  Res.  122,  "To  create  a  Commission  on  Revision  of  the 
Federal  Court  Appellate  System  of  the  United  States." 

S.J.  Res.  122  would  establish  a  Commission  on  Revision  of  the  Federal 
Court  Appellate  System  which  would  consist  of  twelve  members  as  follows: 
two  members,  appointed  by  the  President;  two  members  of  the  Senate,  ap- 
pointed by  the  President  of  the  Senate;  two  members  of  the  House  of  Repre- 
sentatives, appointed  by  the  Speaker;  two  judges,  appointed  by  the  Chief 
Justice  of  the  United  States ;  two  practicing  lawyers,  appointed  by  the  Execu- 
tive Committee  of  the  American  Bar  Association;  and  two  professors  of  law, 
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appointed  by  the  Executive  Committee  of  the  American  Association  of  Law 

Schools 
The  Commission  would  have  substantially  the  following  functions : 
(a)  To  study  the  present  division  of  the  United  States  into  circuits. 
(6)   To  study  problems  relating  to  appellate  procedures. 

(c)  To  study  present  and  anticipated  caseloads  and  methods  of  alleviating 
them. 

(d)  To  study  problems  arising  from  the  caseload  of  the  Supreme  Court  and 
methods  of  alleviating  them. 

(e)  To  study  other  areas  of  court  reform. 

(/)  To  recommend  to  the  President,  the  Chief  Justice  and  the  Congress 
changes  in  the  appellate  court  system  which  may  be  most  appropriate  for  the 
expeditous  handling  of  appellate  cases  consistent  with  fundamental  concepts 
of  fairness  and  due  process. 

The  Commission  would  be  required  to  submit  its  final  report  two  years  after 
the  approval  of  the  Joint  Resolution.  It  would  cease  to  exist  ninety  days  after 
the  submission  of  its  report. 

The  Commission  would  have  the  power  to  appoint  an  Executive  Director 
who  would  have  the  authority  to  appoint  and  fix  the  compensation  of  such 
additional  personnel  as  he  deems  necessary. 

The  Department  of  Justice  agrees  that  studies  in  the  areas  provided  for  in 
the  bill  are  desirable,  if  not  indeed  required.  We  believe,  however,  that  the 
functions  of  the  proposed  Commission  may  overlap  at  least  in  part  with  those 
of  the  Judicial  Conference,  the  Administrative  Office  of  United  States  Courts, 
and  the  Federal  Judicial  Center. 

The  Judicial  Conference  of  the  United  States  appears  to  be  best  qualified 
to  evaluate  the  existence  and  importance  of  those  overlaps.  The  Department 
of  Justice  therefore  defers  to  the  views  of  the  Conference. 

The  Office  of  Management  and  Budget  has  advised  that  there  is  no  objection 
to  the  submission  of  this  report  from  the  standpoint  of  the  Administration's 
program. 

Sincerely, 

RiCHAED  G.  Kleindienst, 

Acting  Attorney  General. 


Administrative  Office  of  the  U.S.  Courts, 

Washington,  B.C.,  July  22,  1911. 
Hon.  James  O.  Eastland, 
Chairman,  Senate  Judiciary  Committee,  U.S.  Senate,  Washington,  D.  C. 

Dear  Senator  Eastland  :  This  will  acknowledge  receipt  of  your  letter  of 
July  15,  1971,  transmitting  for  study  and  report  S.  J.  Res.  122,  "to  create  a 
Commission  on  Revision  of  the  Federal  Court  Appellate  System  of  the  United 
States." 

The  concept  of  a  commission  such  as  proposed  in  S.  J.  Res.  122  was  con- 
sidered and  approved  by  the  Judicial  Conference  of  the  United  States  at  its 
March  1971  session.  At  that  time  the  Conference  approved  a  bill  to  establish 
a  commission  whose  function  would  be  to  study  the  present  division  of  the 
United  States  into  several  judicial  circuits  and  to  recommend  such  changes  as 
may  be  appropriate  for  the  expeditious  and  effective  disposition  of  justice. 
A  draft  bill  embodying  this  action  was  transmitted  to  the  President  of  the 
Senate  by  letter  of  March  23,  1971,  a  copy  of  which  is  attached  for  your  ready 
reference. 

Sincerely, 

William  E.  Foley,  Deputy  Director. 
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Publication  of  this  study  by  the  American  Bar  Foundation 
signifies  that  it  is  regarded  as  valuable  and  responsible.  The 
analyses,  conclusions,  and  opinions  expressed  herein  do  not  nec- 
essarily reflect  those  of  the  Foundation,  its  officers  and  directors, 
or  others  associated  with  its  work. 
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Preface 

This  is  a  report  of  recommendations  developed  out  of  a  study 
of  the  burgeoning  workload  of  the  United  States  Courts  of 
Appeals.  The  study  was  conducted  under  the  auspices  of  the 
American  Bar  Foundation  with  a  grant  from  the  American  Bar 
Endowment.  The  Project  Director,  Paul  D.  Carrington,  is  Pro- 
fessor of  Law  at  the  University  of  Michigan.  The  Project  Advi- 
sory Committee  is  a  group  of  distinguished  jurists,  lawyers,  and 
legal  scholars  who  brought  to  the  project  rich  and  diverse 
acquaintance  with  the  problems  of  the  Courts  of  Appeals. 

The  Project  Director  and  the  Advisory  Committee  concur  in 
all  the  recommendations  designated  herein  as  "Proposals  for 
Immediate  Action"  with  a  single  exception,  although  the  order 
of  the  recommendations'  priority  is  viewed  somewhat  differently. 
Proposal  D.3  is  not  supported  by  the  Director,  but  is  advanced 
as  the  recommendation  of  the  Committee.  There  is  likewise 
general  agreement  that  more  far-reaching  changes  of  the  sort 
designated  herein  as  "Proposals  for  Reflection"  will  have  to  be 
made  in  the  foreseeable  future,  although  there  are  differences 
as  to  the  preferability  of  the  major  alternatives.  Those  who  con- 
sider the  problem  dispassionately  can  understand  why  it  is  not 
easy  to  reach  complete  agreement  on  assessing  the  imponderables 
which  weigh  in  the  balance  of  the  choices  to  be  made.  The 
Director's  own  conclusions  on  these  issues  will  be  published 
separately. 

(167) 


168 


Since  the  creation  of  the  United  States  Courts  of  Appeals  in 
1891,  the  size  and  importance  of  their  business  has  steadily  grown. 
In  the  last  decade,  the  rate  of  expansion  of  their  workload  has 
accelerated  rapidly.  The  resources  provided  the  Courts  of  Appeals 
to  do  their  work  have  not  been  increased  apace.  As  a  result,  there 
is  imbalance  between  the  demands  upon  the  Courts  of  Appeals 
as  a  whole  and  their  ability  to  respond  to  them.  Some  Courts  of 
Appeals  are  now  working  under  severe  pressure  to  avoid  suc- 
cumbing to  serious  delays  in  their  calendars.  No  simple  or  single 
explanation  can  be  found  for  the  rising  tide  of  business,  which 
has  been  steady  and  has  occurred  in  almost  all  types  of  cases. 

There  is  general  agreement  that  the  functions  of  the  Courts 
of  Appeals  are  important  and  that  on  the  whole  they  are  being 
well  performed.  To  enable  the  Courts  of  Appeals  to  continue 
effective  performance  of  their  functions,  however,  changes  are 
needed  in  their  procedures  and  organization.  No  single  change 
in  the  organization,  procedure,  or  jurisdiction  of  the  Courts  of 
Appeals  could  substantially  reduce  congestion  of  their  dockets 
unless  the  change  were  so  dramatic  that  it  would  also  effect  major 
change  in  their  function  in  the  federal  system. 

For  these  reasons,  the  changes  in  structure  and  procedure  should 
be  multiple,  but  at  the  same  time  conservative,  and  consistent 
with  the  desire  to  maintain  the  present  level  of  quality  for  the 
appellate  process.  It  must  be  recognized,  however,  that  unless  the 
rate  of  caseload  expansion  unexpectedly  diminishes— a  most  un- 
likely prospect— conservative  changes  may  soon  prove  insufficient 
to  keep  the  courts  abreast  of  their  work.  Hence,  it  is  timely  to 
begin  consideration  of  more  far-reaching  alternatives. 

With  these  considerations  in  mind,  a  series  of  recommenda- 
tions are  made.  These  are  divided  into  two  groups.  The  first 
involve  little  change  in  the  office  of  Circuit  Judge  or  in  the  process 
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of  appellate  adjudication  in  the  Circuit  Courts.  Essentially,  these 
are  methods  for  augmenting  the  judicial  resources  within  the 
present  system.  These  suggestions,  it  seems  not  too  hopeful  to 
say,  will  enjoy  general  concurrence.  The  second  group  of  recom- 
mendations involve  more  substantial  change  of  the  kind  that  will 
become  necessary  if  the  dockets  of  the  Courts  of  Appeals  continue 
to  grow  at  the  present  pace.  These  are  advanced  with  greater 
diffidence,  but  with  recognition  that  they  or  something  like  them 
will  be  necessary  to  continue  the  effectiveness  of  the  Circuit 
Courts. 

/.     Proposals  for  immediaie  aciion — 

Better  use  of  resources  within  the  present  framework 

A.  Supporting  Personnel.  In  general,  Congress  and  judicial 
administrators  alike  have  been  too  conservative  in  providing  sup- 
port for  the  Courts  of  Appeals.  Probably  the  greatest  improve- 
ment in  productivity  in  these  Courts  can  be  achieved  by  assuring 
that  the  key  people— the  judges— are  enabled  to  make  the  efficient 
use  of  their  time. 

1.  Every  Circuit  Judge  should  have  two,  and  perhaps  three, 
law  clerks  to  assist  him.  This  should  augment  the  present  provi- 
sion for  law  clerks  who  serve  as  a  staff  to  the  court  as  a  whole. 
The  base  salaries  for  these  clerks  should  be  increased  to  competi- 
tive levels,  sufficient  not  only  to  attract  the  brightest  young  law- 
yers, but  also  to  permit  judges  to  retain  competent  clerks  on  a 
more  permanent  basis. 

2.  Similar  improvements  should  be  made  regarding  District 
Court  law  clerks.  In  turn,  District  Courts  should  be  expected  to 
decide  a  larger  number  of  cases  with  a  full  opinion,  so  that  the 
Courts  of  Appeals'  task  of  review  can  be  eased.  (See  item  D2 
below.) 

3.  Secretarial  assistance  should  be  more  generously  supplied. 
Every  judge  should  be  authorized  to  have  adequate  secretarial 
help,  including  at  least  one  full-time,  executive  secretary.  Addi- 
tional secretarial  help  should  be  provided  for  law  clerks  employed 
in  the  court,  as  well. 

4.  Corresponding  increases  should  be  made  in  office  space  and 
incidental  office  services. 
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B.  Use  of  Judicial  Manpower.  Every  effort  should  be  made  to 
make  full  utilization  of  existing  judicial  manpower. 

1.  The  President  should  fill  vacancies  with  greater  dispatch, 
of  course  taking  suitable  time  and  care  to  secure  highly  qualified 
appointees.  Over  a  long  period  of  time,  a  tradition  has  emerged 
of  permitting  as  much  as  a  year,  or  even  two,  to  pass  before  ap- 
pointment is  completed  to  vacancies  occurring  in  the  Courts  of 
Appeals.  On  this  account,  a  significant  fraction  of  the  nation's 
judgeships  are  often  vacant. 

2.  Fuller  utilization  of  temporary  intercircuit  assignment  can 
be  made  within  the  present  system.  Some  circuits,  notably  the 
First  and  Eighth,  have  much  lighter  loads  than  others,  such  as 
the  Fifth.  Provision  should  be  made  so  that  such  assignment  re- 
quires consultation  with  but  not  consent  of  the  assigned  judge 
or  the  Chief  Judge  of  his  Circuit.  All  judges  should  be  regarded 
as  having  service  responsibilities  to  the  federal  judicial  system  as 
a  whole. 

3.  Stronger  incentives  should  be  provided  for  acceptance  of 
senior  status  by  Circuit  Judges  eligible  to  do  so.  A  minimum 
liberalization  of  eligibility  should  provide  that  judges  could  go 
on  senior  status  at  age  65  if  they  have  served  for  10  years.  It  would 
be  justifiable  to  go  further,  and  provide  that  a  judge  could  go  on 
senior  status  upon  15  years  service  (regardless  of  age)  or  at  age 
65  (regardless  of  years  of  service)  .  Senior  Judges  provide  a  useful 
source  of  additional  skilled  manpower. 

4.  A  "pool"  of  additional  Circuit  Judgeships,  perhaps  five  or 
six  in  number,  should  be  created  to  supply  additional  manpower 
where  it  is  most  needed.  These  judges  could  be  based  in  the 
Federal  Judicial  Center  in  Washington,  D.C.  With  modern  trans- 
portation and  administrative  methods,  this  device  could  permit 
deployment  of  additional  judicial  manpower  without  enlarging 
the  permanent  complement  of  judges  on  the  bench  of  any  circuit. 

C.  Administration.  The  administrative  facilities  of  the  Courts 
of  Appeals  should  be  greatly  strengthened. 

1.  Each  court  should  have  an  Administrative  Officer,  respon- 
sible to  the  Circuit  Council  and  having  authority  and  responsi- 
bility for  the  administration  of  the  Court's  business.  He  should 
assume,  so  far  as  possible,  all  the  nonjudicial  duties  of  the  Circuit 
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Judges.  The  Administrative  Officer  should  be  assisted  by  a  suit- 
able number  of  assistants,  clerks,  secretaries,  etc.,  and  provided 
with  suitable  facilities  and  office  equipment.  His  pay  should  be 
comparable  to  that  of  a  District  Judge.  He  should  have  responsi- 
bility for  supervising  the  work  of  the  Clerk  of  the  Court  of 
Appeals. 

2.  The  size  and  salary  scale  of  the  Clerk's  office  appear  gener- 
ally inadequate  and  should  be  increased. 

3.  Training  programs  in  the  problems  of  administration  should 
be  initiated  for  all  judges  through  the  Federal  Judicial  Center. 
An  appreciation  of  the  problem  of  administration  should  be 
systematically  conveyed  to  all  the  judges  so  that  proper  support 
and  cooperation  may  be  given  to  those  responsible  for  adminis- 
tration. 

D.  Husbanding  Energy.  The  Circuit  Judges  should  make  a 
more  effective  effort  to  put  their  time  and  energy  to  the  most 
important  uses.  Each  Circuit  Court  with  a  backlog  problem  should 
adopt  procedures  permitting  it  to  allocate  its  time  to  cases  accord- 
ing to  their  difficulty  and  significance.  Such  procedures  should 
include  one  or  more  of  the  following: 

1.  The  right  to  oral  argument  should  not  be  impaired,  but 
extended  argument  on  insubstantial  contentions  should  not  be 
indulged.  Courts  with  heavy  dockets  should  establish  a  summary 
calendar.  Cases  should  be  screened  as  docketed  and  those  not 
requiring  full  oral  argument  put  on  the  summary  calendar. 

2.  More  widespread  use  should  be  made  of  the  brief  per 
curiam  opinion.  The  parties  and  the  public  are  entitled  to  assur- 
ance that  a  case  receives  proper  consideration,  but  this  does  not 
require  full  exposition  on  problems  and  questions  of  little  general 
significance  by  courts  that  can  ill  afford  the  time  necessary  to 
perform  this  task.  Accordingly,  more  widespread  use  should  be 
made  of  the  brief  per  curiam  opinion.  Further,  where  the  District 
Court  has  written  a  full  opinion  in  a  case,  the  practice  of  affirming 
on  the  basis  of  that  opinion  should  be  encouraged,  as  should  the 
preparation  of  such  District  Court  opinions  in  anticipation  of 
appellate  review.  (See  A3  above.) 

3.  The  Courts  of  Appeals  should  be  authorized  to  organize  so 
that  some  of  their  sittings  are  in  panels  of  two  judges,  rather  than 
three.  A  significant  proportion  of  appeals  presents  no  issues  of 
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substance  likely  to  produce  a  division  in  the  Courts  of  Appeals. 
Cases  should  be  screened  for  the  likelihood  that  they  could  be 
readily  disposed  of  without  disagreement,  and  such  cases  should 
be  heard  by  panels  of  two  judges.  Provision  should  be  made  to 
add  a  third  judge  to  such  a  panel  where  the  two  judges  assigned 
to  the  case  conclude,  upon  reading  the  briefs,  that  the  importance 
of  the  case  or  the  possibility  of  disagreement  warrants  such  action, 
or  where  after  argument  disagreement  between  the  two  judges  is 
indicated.  Taping  of  arguments  would  usually  eliminate  the  need 
for  reargument  in  the  instances  when  a  third  judge  would  be 
added  to  a  panel  after  the  case  has  been  argued. 

E.  More  Judgeships.  More  judgeships  must  be  created  as  the 
needs  therefor  appear.  In  particular.  Congress  should  not  hesitate 
to  create  the  additional  judgeships  currently  requested  by  the 
Judicial  Conference.  At  the  same  time,  it  should  be  recognized 
that  the  expansion  of  the  number  of  judges  on  a  court,  even 
though  gradual  in  time,  changes  the  nature  of  a  court;  thus,  add- 
ing judges  to  a  court  does  have  effects  on  the  way  the  court  per- 
forms its  functions.  Enlargement  of  a  Court  of  Appeals  has  a 
particularly  direct  impact  on  the  efficacy  of  the  en  banc  procedure 
as  a  means  of  establishing  viable  guidance  for  the  Circuit  on 
difficult  questions  of  federal  law. 

1.  There  appears  to  be  agreement  that  no  significant  difficulty 
arises  so  long  as  the  number  of  active  judges  does  not  exceed  nine. 
Beyond  that  point,  the  desirability  of  adding  more  judges  must 
be  compared  with  the  most  direct  alternative,  that  of  splitting 
a  circuit  to  create  a  new  circuit. 

On  balance,  it  is  more  desirable  to  add  judges.  tQ-exisdjig^ir-    ^ 
cuits  than  to  create^more^^ilXuits^This  seems  clearly  so  up  to  the 
point  where  a  circuit  court  consists  of  fifteen  active  judges,  a 
number  which  should  therefore  be  taken  as  an  acceptable  size 
for  a  Court  of  Appeals  organized  as  at  present. 

2.  After  the  number  of  active  judgeships  in  a  circuit  has  passed 
nine,  and  before  that  number  exceeds  fifteen,  a  "division"  system 
should  be  adopted  to_Bermit  de terminjitj^ji^ pXf£deraJ[ Iji^w J^inding^ 
.Ullliughout  the  cij-cuit,  i.e.,  the  law  of  the  Circuit,  _by  means^ 
alternatiye^to  hearings  before  the  whole  court  en  banc.  A  division 
system  contemplates  tfiaM;1ienacUve3u3gei'lvouT3^Be  assigned  for 
stated  periods  to  divisions  of  five  or  seven  judges,  each  division 
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having  responsibility  for  different  subject  matter  (e.g.,  tax,  labor) , 
and  power  to  sit  en  banc  to  exercise  final  authority  within  the 
circuit  as  to  that  subject  marter.  fintatjon  nf  jiidp;^"  ^rnnn^  the 
divisions  should  be  provided,  for  example,  by  turning  over  one 
or  two  members  of  each  division  every  year. 

Congress  should  authorize  such  a  division  system  as  soon  as 
possible  and  allow  circuits  with  more  than  nine  active  judges  to 
use  it  on  a  trial  basis  at  least. 

3.  The  present  provision  for  participation  of  senior  judges  in 
en  banc  proceedings  should  be  repealed.  That  a  judge  partici- 
pated in  the  initial  panel  decision  in  the  particular  case  does  not 
require  or  justify  his  being  included  in  the  en  banc  consideration 
of  that  case.  The  principal  purpose  of  en  banc  procedure  is  to  es- 
tablish future  law  for  the  circuit,  and  the  special  inclusion  of  senior 
judges  for  particular  cases  adds  to  the  problem  of  maintaining  that 
procedure  as  well  as  at  times  substantially  diminishing  its  effective- 
ness. 

//.     Proposals  for  reflection — 
Structural  changes 

Over  the  longer  term,  it  is  appropriate  to  observe  that  growth 
brings  change;  the  question  is  not  whether  we  can  preserve  all  of 
the  present  attributes  of  the  existing  system  as  the  caseload  grows, 
but  rather  in  what  respects  they  are  to  be  changed.  The  basic  prob- 
lem already  being  created  by  the  continuing  growth  in  the  number 
of  appeals  and  of  judges  is  the  diminishing  effectiveness  of  existing 
devices  for  holding  the  federal  judiciary  together  as  a  single  enter- 
prise. In  particular,  the  function  of  the  Supreme  Court  as  an 
agency  for  harmonizing  and  unifying  federal  law  is  spread  ever 
more  thinly. 

If  and  when  the  appointment  of  additional  judges  within  the 
limits  set  forth  above  is  inadequate  to  permit  a  circuit  to  keep 
abreast  of  its  business,  one  alternative  is  to  put  the  division  system 
within  a  circuit  on  a  more  far-reaching  basis.  Use  of  the  division 
system  could  permit  a  circuit  to  consist  of  up  to  30  active  judges  or 
thereabouts.  A  second  alternative  is  to  split  some  of  the  present 
circuits.  In  particular,  before  long  choice  will  have  to  be  made  be- 
tween thus  expanding  the  Fifth  Circuit  and  the  Ninth  Circuit,  or 
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splitting  them.  These  Courts  of  Appeals  in  these  two  Circuits  will 
be  unlikely,  even  with  15  active  judges,  to  stay  abreast  of  their 
work  for  very  long. 

At  some  point,  perhaps  less  distant  than  commonly  supposed, 
some  circuits  will  have  to  be  split,  even  if  they  have  first  been  in- 
creased to  30  judges.  When  additional  circuits  are  created,  and 
perhaps  before  then,  structural  changes  will  have  to  be  made  to 
facilitate  guidance  and  harmonization  of  federal  law  decided  by 
the  Courts  of  Appeals.  This  task  is  now  performed  by  the  Supreme 
Court  by  review  of  decisions  of  the  Courts  of  Appeals.  The  recent 
rapid  growth  in  federal  judicial  business  in  the  Circuits,  with  the 
added  burden  created  by  enlargement  of  the  number  of  circuits, 
will  make  it  even  more  difficult,  if  not  physically  impossible,  for 
the  Supreme  Court  to  perform  this  monitoring  function  in  the 
future.  That  being  so,  it  will  be  necessary  at  some  point  to  provide 
mechanisms  by  which  at  least  part  of  this  function  can  be  per- 
formed in  some  other  way.  The  possibilities  appear  to  include: 

A.  Creation  of  an  "appellate  division"  of  the  Courts  of  Appeals, 
consisting  of  either  of  regional  panels— presumably  three  in  num- 
ber—or of  a  single  panel  with  nationwide  jurisdiction. 

B.  Creation  of  new  appellate  tribunals,  either  parallel  with 
existing  circuits  or  as  appellate  divisions  of  them,  whose  jurisdic- 
tion would  be  defined  in  terms  of  the  subject  matter  involved. 
Such  courts  could  provide  unitary  and  therefore  authoritative 
determinations  in  their  areas  of  subject  matter  authority.  Speciali- 
zation of  the  judges  could  be  avoided  by  rotation  of  the  judges  on 
these  courts. 

C.  Creation  of  a  "national  circuit,"  a  court  functioning  gen- 
erally like  an  appellate  division  of  Courts  of  Appeals  but  manned 
on  a  rotating  basis  by  judges  from  the  Circuits.  This  court  would 
hear  cases  where  conflict  within  or  between  Circuits  was  presented 
and  could  be  authorized  to  take  cases  either  before  or  after  ordi- 
nary panel  consideration  at  the  circuit  level.  Decision  by  the  na- 
tional circuit  would  be  reviewable  by  the  Supreme  Court  but 
such  review  would  be  expected  to  be  the  exception  rather  than 
the  rule.  It  could  thus  be  anticipated  that  large  areas  of  federal  law 
would  be  settled  by  the  national  circuit. 

All  of  these  recommendations,  whether  essentially  conservative 
or  relatively  radical,  will  work  some  change  in  the  nature  of  the 
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judicial  process  and  the  judicial  office  in  the  Courts  of  Appeals. 
There  is  no  way  in  which  adjustment  to  new  workload  conditions 
can  be  made  that  will  leave  intact  all  present  characteristics  of  the 
Courts  of  Appeals.  These  Courts  were  an  innovation  themselves. 
Since  their  creation,  they  have  been  in  constant  process  of  trans- 
formation as  the  amount  and  kind  of  their  work  has  changed.  The 
problem  at  hand  is  to  make  further  adjustments  substantial 
enough  to  achieve  the  desired  results,  with  minimum  transforming 
effects  on  the  system  as  a  whole.  Reasonable  minds  differ  as  to 
what  changes,  minor  or  major,  would  be  most  congenial.  There  is 
no  question,  however,  that  the  need  for  such  changes  confronts  us. 
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Litigation  Flow  in  U.S.  Courts  of  Appeals  fob  the  D.C, 
2nd,  and  5th  Circuits* 

By  J.  Woodford  Howard,  Jr.,  Johns  Hopkins  University 
(Printed  witli  permission  of  Law  and  Society  Review.) 

ABSTRACT 

Tliis  paper  assesses  the  roles  of  three  U.S.  Courts  of  Appeals  in  the 
federal  legal  system  by  (1)  describing  the  business  of  the  three  cir- 
cuits, (2)  comparing  decisional  patterns  among  them  and  the  Supreme 
Court  in  the  same  cases,  and  (3)  exploring  relationships  among  the 
trial,  intermediate,  and  supreme  courts  in  the  flow  of  federal  litigation 
during  fiscal  years  1965-67. 

The  basic  findings  are  that  the  three  tribunals  affirmed  67.9%  and 
reversed  21.1%  of  4,941  cases  in  this  period.  One-fifth  of  these  decisions 
were  appealed  to  the  Supreme  Court,  which  granted  certiorari  in  10% 
of  those  appealed  or  (2.0%  of  the  total  sample)  and  disturbed  two- 
thirds  of  the  cases  it  heard.  Thus,  the  three  circuit  tribunals  became 
courts  of  last  resort  in  98%  of  the  sample  and  made  formally  con- 
trolling decisions  in  98.5%,  a  result  which  underscores  their  signifi- 
cance in  the  enforcement  and  development  of  national  judicial  policy. 

The  decisions  are  then  analyzed  according  to  who  supported  whom. 
The  justices  appeared  less  interested  in  resolving  lower  court  conflicts 
per  se  than  in  securing  the  supremacy  of  selected  policy  values  irre- 
spective of  levels.  At  a  time  when  Courts  of  Appeals  were  increasingly 
in  a  position  to  Balkanize  national  law,  the  Supreme  Court  gave  pri- 
ority to  its  policy-making  (supremacy)  over  its  court  conflict-resolution 
(uniformity)   functions. 

U.S.  Courts  of  Appeals  were  created  over  four  decades  ago  to  help  the 
Supreme  Court  enforce  the  supremacy  and  uniformity  of  federal  law.  Until 
recently,  however,  their  actual  operations  and  functions  in  the  American 
polity  have  received  scant  description  and  analysis.^  This  paper  is  a  prelimi- 
nary report  of  data  gathered  to  assess  the  roles  of  three  Courts  of  Appeals  in 
the  federal  legal  system.  The  report  will:  (1)  describe  the  business  of  the 
three  tribunals,  (2)  compare  decisional  patterns  among  them  and  the  Supreme 
Court  in  the  same  cases,  and  (3)  explore  relationships  among  the  trial,  inter- 
mediate, and  supreme  courts  in  the  flow  of  federal  litigation. 

The  basic  goal  of  the  research  is  to  determine,  at  least  formally,  what  the 
three  Courts  of  Appeals  decided  in  the  federal  judicial  system.  From  the  time 
a  case  is  initially  filed  in  a  federal  district  court  or  agency  to  possible  Supreme 
Court  review  and  response,  we  shall  assume  that  federal  litigation  flows 
through  a  decisional  system  containing  multiple  points  of  potential  termina- 
tion. A  case  may  terminate  for  myriad  reasons  in  or  out  of  any  court.  A  case 
also  may  pass  through  successive  cycles  of  decision  and  appeal  before  com- 
pletion. But  we  shall  make  the  simplifying  assumption  that  each  case  in  this 
sample  is  an  independent  unit  in  one  cycle  of  litigation  from  district  courts 
or  agencies  to  the  Supreme  Court  in  order  to  estimate  the  extent  to  which 
the  three  intermediate  tribunals  became  courts  of  last  resort  in  the  litigation. 
A   short-hand  expression  for  that  is  finality,   which  is  the  stage  at  which  a 


*  This  article,  which  is  a  revised  version  of  a  paper  presented  at  the  1971  annual 
meeting  of  the  American  Political  Science  Association,  is  forthcoming  in  the  Law  and 
Society  Review.  Reprinted  by  permission.  The  author  wishes  to  thank  John  E.  Schofleld, 
Joel  Ish,  James  Hirschorn,  .John  P.  Crumrine,  Durwood  Littlefleld.  and  James  S.  Nathan- 
son  for  help  in  analvzing  the  data.  I  am  also  grateful  to  Carl  Baar.  Matthew  Crenson, 
Milton  C.  Cummings,'  Jerry  Goldman,  Herbert  Jacob  and  Stephen  V.  Stephens  for  helpful 
criticism.  The  study  was  made  under  a  fellowship  granted  by  the  Ford  Foundation.  How- 
ever, the  conclusions,  opinions,  and  other  statements  are  those  of  the  author  and  not 
necessarily  those  of  the  Ford  Foundation. 

1  See,  e.g.,  Paul  D.  Carrington,  "Crowded  Dockets  and  the  Courts  of  Appeals :  The 
Threat  to  the  Function  of  Review  and  the  National  Law,"  82  Harvard  Law  Review  542 
(1969)  :  Kenneth  M.  Dolbeare,  "The  Federal  District  Courts  and  Urban  Public  Policy," 
in  Joel  B.  Grossman  and  Joseph  Tannenhaus  (eds.).  Frontiers  of  Judicial  Research  (New 
York  :  John  Wiley  and  Sons,  1969).  pp.  .373-404.  Sheldon  Goldman  and  Thomas  P.  Jahnige, 
The  Federal  Courts  as  a  Political  System  (New  York:  Harper  &  Row,  1971)  ;  Richard  J. 
Richardson  and  Kenneth  N.  Vines,  The  Politics  of  Federal  Courts  (Boston  :  Little  Brown 
and  Co.,  1970);  and  Marvin  Schick,  Learned  Hand's  Court  (Baltimore:  Johns  Hopkins 
Press,  1970). 
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judicial  decision  becomes  officially  binding  on  the  parties  because  it  either  is 
not  appealed  or  is  upheld. 

This  procedure,  to  be  sure,  offers  no  escape  from  subjectivity  in  classifica- 
tion or  from  the  vagaries  of  analyzing  influence.  No  commonly  accepted  defini- 
tion of  finality  exists ;  noi  does  the  concept  differentiate  the  indeterminate 
causes  that  may  explain  it.  Moreover,  rates  of  appeal  and  reversal  are  in- 
evitably static  and  partial  estimates  of  finality,  because  analysts  lack  resources 
to  track  large  samples  of  decisions  through  every  stage  of  continuing  adjudica- 
tion, not  to  mention  less  formal  chains  of  causation  or  compliance.  Danger  also 
lurks  in  interpreting  results.  If  the  analyst  assumes  that  the  legal  system  is  a 
democracy  of  numbers  in  which  all  cases  are  equal,  he  is  apt  to  exaggerate 
the  discretion  of  lower  courts  and  to  overestimate  their  workload. 

Nevertheless,  as  the  work  of  Richardson,  Vines,  and  others  suggests,  estab- 
lishing patterns  of  formal  decisions  in  the  flow  of  litigation  is  a  useful  starting 
point  in  analyzing  the  functions  of  intermediate  appellate  courts.^  To  clarify 
what  happens  in  the  same  cases  at  different  judicial  levels  provides  more  pre- 
cise descriptions  of  the  business  of  federal  courts  than  usually  prevail  in  the 
literature.  It  also  permits  comparison  of  judicial  behavior  at  different  levels 
as  well  as  analysis  of  intercourt  relationships  in  the  same  litigation.  The 
object  of  this  effort  was  to  obtain  hard  data  against  which  to  compare  role 
perceptions  of  circuit  judges. 

Most  studies  of  litigation  flow  in  federal  courts  have  analyzed  selected 
labor,  civil  liberties,  or  urban  policy  decisions  with  district  court  antecedents.^ 
This  study  examines  a  sample  consisting  of  all  nonconsolidated  cases,  includ- 
ing agency  appeals,  reported  as  having  been  decided  by  the  three  circuit  courts 
during  flscal  years  1965,  1966,  and  1967.  That  means  4,135  cases  published  in 
the  Federal  Reporter  plus  806  unpublished  cases  obtained  from  the  Adminis- 
trative Oflace  of  U.S.  Courts   (AO)— a  total  of  4,941  cases.3 

To  determine  what  litigation  the  three  Courts  of  Appeals  controlled,  it  is 
necessary  to  know:  (1)  the  decisions  appealed  to  and  reversed  by  each  circuit 
court,  and  (2)  the  decisions  appealed  to  and  reversed  by  the  Supreme  Court 
in  the  same  cases.  I  stress  in  the  same  cases,  because  it  came  as  a  jolt  to 
discover  that  current  reporting  systems  do  not  yield  ready  answers  to  the 
question  of  who  decides  what  cases  as  they  flow  through  the  system.  No 
compilation  exists  of  the  number  of  original  agency  adjudications  necessary  to 
infer  rates  of  appeal  to  the  circuits.  Rates  of  reversal  are  easier  to  establish, 
but  still  present  problems.  Roughly  20%  of  these  circuit  decisions  were  not 
published  in  the  Federal  Reporter.'^  Comparing  annual  AO  reversal  rates  for 
Courts  of  Appeals  and  the  Supreme  Court  has  the  difficulty  that  the  rates  are 
not  necessarily  derived  from  the  same  cases.  Since  each  level  has  a  separate 
docketing  system,  comparison  usually  rests  on  the  convention  that  all  cases 
decided  by  federal  courts  in  any  fiscal  year  are  the  same  cases,  which  ignores 
increasing  delay  and  variegated  growth  in  caseloads  of  up  to  20%  annually.^ 
Though  this  convention  turns  out  to  have  produced  less  distortion  than  origi- 
nally feared,  the  AO  also  does  not  publish  information  concerning  specific 
subjects  disposed  of  by  appellate  courts  or  the  judges  involved,  which  were 
essential  for  linkage  of  judicial  perceptions  and  behavior.  To  meet  these  re- 
search objectives,  as  well  as  to  make  an  independent  investigation  of  litigation 
flow  freed  from  the  convention  of  simultaneity,  it  became  necessary  to  trace 
the  disposition  of  each  case  in  both  the  Courts  of  Appeals  and  the  Supreme 
Court  to  and  match  them  on  a  computer.  No  attempt  was  made  to  discover 
who  had  the  final  word  after  one  cycle  of  appeal. 


=  Richardson  and  Vines,  op.  cit.,  pp.  126-41,  150-56  ;  Dolbeare,  op.  cit.,  pp.  390-95. 

'  I  am  grateful  to  James  A.  McCafferty  of  the  Administrative  Office  of  the  U.S.  Courts 
for  aid  in  locating  unreported  circuit  cases.  This  sample  parallels  "appeals  decided  after 
hearing  or  submission"  on  briefs  in  AO  Annual  Reports.  Cases  disposed  of  by  consolida- 
tion with  a  reported  appeal  are  excluded  from  the  sample,  In  conformity  with  AO  practice, 
because  their  characteristics  are  too  unknown  for  safe  projection.  Since  consolidations 
constitute  roughly  10-15%  of  appeals  decided  by  the  circuits  after  hearing  or  submission, 
the  figures  reported  in  the  text  under-report  to  that  extent. 

^  For  example.  44%  of  the  D.C.  circuit's  cases  in  1966-67  were  decided  without  opinion. 
Robert  I.  Mendelsohn,  "Survey  of  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit,"  Committee  on  the  Administration  of  Justice,  Court  Management  Study 
(December  31,  1969),  p.  86. 

»  See  Brown,  J.,  in  NLRB  v.  Amalgamated  Clothing  Workers,  Local  990,  430  F.  2d  966 
(5th  Cir.  1970). 
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The  first  task  is  to  describe  briefly  the  business  of  the  three  Courts  of  Ap- 
peals. Table  I  provides  the  gross  caseloads  and  the  criminal  portion  of  each 
circuit  court  during  fiscal  years  1965-67.  Habeas  corpus  petitions,  following 
AO  practice,  are  considered  civil  actions.  Note  that  the  5th  circuit,  a  court  then 
of  9-13  judges  covering  six  Gulf  states  and  the  Canal  Zone,  had  almost  as 
much  volume  as  the  other  two  circuits  combined.^ 

TABLE  1.— CASELOAD  BY  CIRCUIT 


Circuit 

1965 

1966 

1967 

Total 

Percent 
criminal 

District  of  Columbia 

Second -.. 

Fifth 

457 

430 

669 

468 
445 
727 

411 
482 
852 

1,336 
1,357 
2,248 

39.0 
21.6 
16.2 

Sums.. _ 

1,556 

1,640 

1,745 

4,941 

23.8 

Three  things  become  noteworthy  when  these  data  are  considered  in  conjunc- 
tion with  AO  reports  on  the  nature  of  circuit  cases  disposed  of  after  hearing 
since  1950.  First,  civil  litigation,  which  constituted  three-fourths  of  this  sample, 
dominated  the  dockets  of  the  three  circuits  and  of  Courts  of  Appeals  generally. 
But,  second,  there  have  been  major  shifts  in  appellate  business  over  time. 
For  example,  criminal  appeals  for  all  circuits  rose  from  10.6%  of  total  volume 
in  1950  to  28.9%  in  1970,  while  "private  civil"  remained  substantially  un- 
changed (42.1%  to  40.7%).  Criminal  law,  which  involved  almost  one-fourth  of 
this  sample,  is  no  longer  a  minor  Courts  of  Appeals  function.  Third,  although 
the  rising  criminal  trend  is  refiected  in  all  three  circuits,  there  are  significant 
variations  among  them.  In  our  data  the  D.C.  circuit's  1967  rate  of  criminal 
appeals  (39.0%)  was  far  higher,  and  the  5th  circuit's  rate  of  16.2%  was  lower, 
than  the  AO's  rate  of  criminal  appeals  for  all  circuits  (22%).  Indeed,  AO 
data  shows  that  the  D.C.  circuit's  rate  of  criminal  appeals  jumped  dramatically 
— from  only  7.1%  of  its  total  volume  in  1950  to  56.2%  in  1970 — while  its 
"private  civil"  rate  fell  from  47.1%  to  16.3%.'^  It  goes  too  far  to  suggest  a 
displacement  of  roles  for  any  circuit  court.  Comparisons  among  circuits  and 
over  time  nonetheless  suggest  that  federal  appellate  courts  are  better  reflexes 
of  society  than  is  sometimes  supposed.* 

A  measure  less  subject  to  comparison  with  AO  data  concerns  who  uses  the 
Courts  of  Appeals.  Table  II  distinguishes  the  appeals  according  to  govern- 
mental, nongovernmental,  and  other  (usually  missing  information)  categories 
of  litigants  which  appeared  in  the  case  citations.  These  data  underscore  the 
theme  that  the  three  Courts  of  Appeals,  though  forums  for  private  litigation, 
serve  primarily  to  enforce  federal  law.  The  U.S.  government,  both  as  appellant 
and  appellee,  was  their  prime  consumer.  The  federal  law  enforced,  moreover, 
was  largely  statutory  in  character.  Classified  by  subject-matter,  only  9.3%  of 
this  litigation  involved  constitutional  questions  while  62.5%  involved  statutory 
or  federal  rules  questions.  Appeals  from  administrative  agencies,  including  U.S. 
Tax  Courts,  constituted  only  13.4%  of  the  total  sample. 

Although  anticipated,  these  findings  have  basic  implications  for  analysis  of 
judicial  policy  functions.  One  is  that  recognition  of  the  resistance-potential  of 
lower  federal  courts  should  not  obscure  the  underlying  premise  that  both 
Congress  and  the  Supreme  Court  depend  on  these  tribunals  for  enforcement 
of  federal   policy.   Innovation  by   either  is  diflBcult  to  imagine  without  their 


« Prisoner  petitions,  including  habeas  corpus,  parole  review,  and  motions  to  vacate 
sentences,  constitute  11.9%  of  the  sample.  If  prisoner  petitions  are  added  to  the  criminal 
litigation  In  Table  I,  47.5%  of  the  sample  in  the  D.C.  circuit  concerned  criminal  matters 
as  compared  to  31.6%  in  the  2nd  circuit  and  31.8%  in  the  5th  circuit.  The  5th  circuit 
now  has  the  highest  caseload  and  largest  number  of  judges  (15)  of  any  federal  cir^it. 
For  the  court's  responses  to  its  mushrooming  caseload,  see  ibid. ;  Murphy  v.  Houma  Well 
Service  409  F.  2d  804  (5th  Circ.  1969)  ;  Huth  v.  Southern  Pacific  Co.,  417  F.  2d  526  (5th 
Cir.  1969)  ;  Isbell  Enterprises,  Inc.  v.  Citizens  Casualty  Co.,  431  F.  2d  409  (5th  Cir. 
1970)  ;  and  Griffin  B.  Bell,  "Toward  a  More  Efficient  Federal  Appeals  System,"  Judicature, 
54   (1971).  pp.  237-44.  ,^r.^r.. 

'Administrative  Office  of  the  U.S.  Courts,  Annual  Report  of  the  Director  (1950),  p. 
128:    (1970),  Appendix  Table  B-1. 

sCf.  Frankfurter,  J.,  in  Dennis  v.  U.S..,  341  U.S.  494,  525  (1951). 
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support.^  Another  implication  is  that  intermediate  federal  courts  have  acquired 
new  roles  in  national  law  enforcement  without  discarding  old,  private-law 
responsibilities.  For  chronically  overloaded  circuits,  one  or  the  other  may  have 
to  give. 

TABLE  1 1. -GOVERNMENTS  AS  PARTIES  TO  LITIGATION  (APPELLANT  OR  APPELLEE,  N=4,941) 


Circuit 

None 
(percent) 

U.S. 
(percent) 

State 
(percent) 

Other  — 
(percent) 

Total 
N             ( 

Percent) 

District  of  Columbia 

Second 

Fifth 

28.2 
39.9 
36.2 

70.5 
51.7 
48.5 

1.0 

8.0 

14.4 

0.2 
0.4 
0.9 

1,336 
1,357 
2,248 

100 
100 
100 

Sums 

35.1 

55.3 

9.0 

0.6 

4,941 

100 

Table  II  also  reveals  variations  among  the  three  circuits  which  tend  to  con- 
firm traditional  functional  descriptions.  That  is,  the  D.C.  circuit  court  is  pri- 
marily a  U.S.  government  tribunal  having  little  to  do  with  states,  though 
uniquely  among  circuits  in  this  period  it  served  as  the  equivalent  of  a  state 
supreme  court  for  the  District  of  Columbia.  The  2nd  circuit  tends  to  have  a 
larger  share  of  private  litigation.  The  5th  had  the  largest  share  of  cases  in- 
volving states  or  state  agents  as  parties.  To  determine  whether  the  three  cir- 
cuits concentrated  on  different  subjects.  Table  III  classifies  the  litigation 
according  to  12  broad  categories  which  summarize  63  subjects  in  the  original 
data. 

TALBE  lll.-THE  BUSINESS  OF  THREE  CIRCUIT  COURTS 

District  of  Columbia  Second  Fifth 

N  =  l,336  N=l,357  N=2,248 

Percent  Percent  Perctnt 

Contracts 

Torts 

Commerce 

Labor 

Taxation 

Personal  status' 

Crimes  against  persons 

Crimes  against  property 

Morals  offenses 

Miscellaneous  crimes 

Local 

Other. 

Sums 100.0  100.0  100.0 

>  "Personal  Status"  Includes  civil  rights,  immigration,  and  suffrage  cases,  plus  prisoner  petitions. 

At  first  glance,  the  spread  of  business  within  the  three  circuits  appears  re- 
markably even ;  but  closer  analysis  supports  conventional  wisdom  about  their 
differences.  There  are  some  surprises,  too.  As  expected,  the  5th  circuit  had 
the  largest  share  of  personal  status  cases  while  the  D.C.  circuit  had  relatively 
little  tax  litigation  and  the  heaviest  concentration  of  crimes  against  persons 
and  property.  Yet  the  2nd  circuit  heard  relatively  more  morals  offenses  (mainly 
narcotics)  than  the  others  and  concentrated  less  on  tort  and  contract  cases 
than  anticipated  from  its  reputation  as  the  nation's  "top  commercial  court."  ^° 
And  despite  the  5th  circuit's  disproportionate  share  of  civil  liberties  claims, 
that  court  as  well  as  the  2nd  had  a  heavy  workload  concerning  economic  issues. 
Similarly,  the  D.C.  circuit  dominated  appeals  from  the  FCC,  CAB,  and  other 
regulatory  agencies  while  the  2nd  and  5th  carried  a  larger  burden  of  appeals 
from  the  NLRB,  Tax  Courts,  and  Immigration  and  Naturalization  Service. 


10.3 

9.3 

13.0 

7.1 

13.8 

14.8 

13.9 

16.3 

9.1 

7.3 

11.5 

10.8 

2.5 

10.8 

12.4 

9.1 

12.9 

23.1 

8.8 

0.3 

0.2 

18.7 

5.5 

6.8 

6.9 

9.4 

1.8 

3.3 

2.9 

1.1 

4.0 

0.1 

0.0 

8.1 

7.2 

6.9 

'  Cf.  Walter  F.  Murphy,  "Lower  Court  Checks  on  Supreme  Court  Power,"  American 
Political  Science  Review,  53  (1959),  pp.  1017-31  ;  and  Carl  McGowan,  The  Organization  of 
Judicial  Power  in  the  United  States  (Evanston  :  Northwestern  University  Press,  1969), 
pp.  11-18. 

"See  John  P.  Frank,  "The  Top  U.S.  Commercial  Court,"  Fortune  (January,  1951),  p. 
92  ;  and  Glendon  Schubert,  Judicial  Policy-Making  (Chicago :  Scott,  Foresman  and  Co., 
1965),  p.  62. 
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Location  and  social  conditions  probably  account  for  these  differences,  just 
as  the  D.C.  circuit's  monopoly  of  rape  and  FCC  licensing  cases  can  be  attrib- 
uted to  its  unique  jurisdiction.  Still,  more  than  location  and  jurisdiction  are 
required  to  explain  intriguing  variations  which  appear  within  these  categories. 
Why,  for  instance,  did  the  5th  circuit  have  such  a  large  workload  in  the  fields 
of  insurance,  social  security,  and  workmen's  compensation?  Why  did  the  2nd 
circuit  have  the  smallest  share  of  patents?  Interview  data  suggest  ideological 
explanations,  such  as  the  hospitality  of  Texas  courts  to  workmen's  compensa- 
tion awards  and  the  relative  inhospitality  of  the  2nd  circuit  to  patents.i^  Our 
space  and  sampling  are  too  brief  to  confirm  such  answers,  but  they  sustain 
one  warning :  beware  of  generalization  about  the  policy  role  of  Courts  of 
Appeals.  Regionalization  of  appellate  structures,  for  some  subjects  at  least, 
may  well  mean  regional  specialization  and  regionalized  national  law. 

II 

The  authority  of  Courts  of  Appeals  depends  at  the  threshold  on  their  oppor- 
tunity to  exercise  control  over  federal  adjudication  and  the  extent  to  which 
they  become  courts  of  last  resort.  What  proportions  of  federal  litigation  were 
appealed  to  them,  and  how  were  these  appeals  decided  by  the  three  circuits 
and  the  Supreme  Court?  Incomplete  reporting  of  original  agency  adjudications 
makes  impossible  accurate  estimates  of  the  rates  of  appeal  to  circuit  courts. 
If  we  apply  the  usual  convention  to  AO  data  for  district  courts  only,  however, 
we  find  that  of  13.406  trials  completed  in  the  three  circuits  during  this  period, 
litigants  appealed  29.4%  (N  =  3,938)  to  the  circuit  courts,  which  reversed  6.4% 
(N  =  857)   of  trials  completed  or  21.7%  of  decisions  appealed. ^^ 

Table  IV  reports  how  the  circuit  courts  decided  all  appeals  in  our  sample. 
The  "Mixed"  category  includes  decisions  aflSrmed  in  part  and  reversed  in  part. 
"Avoid"  means  the  issue  on  appeal  was  avoided,  usually  by  procedural  tech- 
niques. "Other"  is  a  residual  category  for  appeals  that  were  dismissed  or  had 
missing  information.  Although  Table  IV  includes  appeals  from  administrative 
agencies  as  well  as  from  district  courts,  the  reversal  rate  of  21.2%  is  similar 
to  the  estimate  for  district  courts  only.  Together  these  estimates  of  appeal  to 
and  reversal  by  the  circuit  courts  show  that  district  courts  and  agencies  for- 
mally decide  the  vast  majority  of  federal  adjudications.  Litigants  appealed 
less  than  one-third  of  the  district  court  decisions  in  the  sample,  and  the  Courts 
of  Appeals  disturbed  only  about  one-fourth  of  those  appealed. 

TABLE  IV.-CIRCUIT  COURT  DECISIONS 


Affirm 
(percent) 

Mixed 
(percent) 

Reverse 
(percent) 

Avoid 
(percent) 

Other    - 
(percent) 

Total 

Circuit 

N 

(Percent) 

District  of  Columbia 

Second _ 

Fifth 

68.9 
73.6 
63.9 

2.9 
5.8 
6.0 

19.6 
17.2 

24.4 

3.6 
1.7 
1.5 

4.9 
1.6 
4.3 

1,336 
1,357 
2,248 

100 
100 
100 

Sums 

67.9 

5.1 

21.1 

2.1 

3.7 

4,941 

100 

The  opportunity  of  circuit  courts  to  interpret  national  law,  while  sub- 
stantial, is  therefore  limited  to  a  select  group  of  cases  whose  character  largely 
depends  on  the  strategic  choices  of  litigants  and  tribunals  below.  To  enforce 
uniformity  of  law  within  the  circuits,  moreover,  circuits  judges  appear  to 
rely  heavily  on  informal  controls  such  as  precedent,  professional  socialization, 
anticipated  reactions,  and  ideological  unity  as  distinct  from  the  formal 
hierarchical  control  of  reversal.  That  litigants  appealed  less  than  one  in 
every  three  cases  and  circuit  courts  affirmed  three  appeals  for  every  one  they 
disturbed    suggest    that    these    mechanisms    do    produce    considerable    policy 


"  For  excellent  analysis  of  circuit  conflicts  over  patent  policy,  see  Martin  Shapiro, 
The  Supreme  Court  and  Administrative  Agencies  (New  Yorli  :  The  Free  Press,  1968),  pp. 
167-85. 

"  The  district  court  data  were  derived  from  AO  Annual  Reports,  appendices  C7  (civil- 
criminals  trials  completed)  and  Bl  (civil-criminal  appeals  reversed  or  denied  after  hearing 
or  submission),  excluding  bankruptcy,  administrative,  and  original  proceeding  categories, 
for  fiscal  .years  1965-67.  Shapiro  estimates  that  only  1-2%  of  agency  decisions  each  year 
are  appealed  to  the  courts,  which  reverse  very  few.  Op.  cit.j  p.  262. 
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cohesion  within  circuits.  At  the  same  time,  the  5th  circuit  was  more  likely 
to  reverse  than  the  other  two. 

Gross  affirmance  and  reversal  rates  thus  tell  us  something  about  the  range 
of  appellate  opportmiity,  the  cohesion  within  circuits,  and  the  frequency  of 
formal  decisional  controls.  Even  so,  a  simple  reversal  rate  is  a  fairly  crude 
measure  of  appellate-lower  court  relationships.  For  one  thing,  it  reveals 
nothing  about  the  form  of  decision.  Only  one-half  of  these  decisions  received 
full  opinions :  one-third  were  disposed  of  per  curiam.  One  percent  were  in 
forma  pauperis.  Only  1.4%  had  amicus  briefs.  Less  than  one  percent  (N=42) 
were  en  bancs.  Even  formally,  all  cases  are  not  equals. 

Second,  a  simple  reversal  rate  obscures  other  dimensions  of  disagreement 
among  adjudicators.  The  overall  rate  of  nonunanimous  decisions  in  the  three 
courts  was  8.3%,  with  the  D.C.  circuit  leading  the  pack  (15.5%),  the  2nd  in 
the  center  (8.5%),  and  the  5th  trailing  far  behind  (3.9%).  The  average  dis- 
sent rate  for  judges  was  3.1%.i3  Among  high  dissenters  were  Miller  (23.4%), 
Bazelon  (14.2%),  Wright  (11.5%),  and  Burger  (9.4%)  in  the  D.C.  circuit. 
Among  the  lowest  were  Coleman  (1.0%),  Tuttle  (0.5%),  and  Wisdom  (0.4%) 
in  the  5th  circuit.  In  contrast  to  the  conclusion  of  Richardson  and  Vines  that 
transformation  of  issues  is  a  prime  function  of  intermediate  appellate  courts, 
only  6.4%  of  these  circuit  opinions  offered  any  evidence  that  trial  and  cir- 
cuit judges  defined  the  issues  differently. i* 

Third,  a  simple  reverse  rate  tells  little  about  the  source  of  appeals.  We 
expected  and  found  broad  variations  in  appeals  from  and  rever.sal  of  district 
courts,  such  as  those  publicized  in  the  Carswell  nomination  fight.i^  Agency 
decisions  also  were  affirmed  at  a  lower  rate  (56.4%)  than  district  court 
(69.3%)  decisions. 

Fourth,  a  simple  reverse  rate  tells  little  about  subject  matter.  Labor  deci- 
sions in  this  sample  were  affirmed  the  least  (58.4%)  ;  morals  offenses  and 
crimes  against  property  were  affirmed  the  most  (84.3%  and  81.1%  respec- 
tively). Contrary  to  popular  expectations,  there  was  a  lower  reversal  rate  for 
criminal  (14.5%)  than  for  civil  (23.3%)  appeals.  This  was  no  less  true  for 
the  District  of  Columbia  circuit  where  so  much  controversy  developed  over 
criminal  appeals.^^ 

Finally,  a  simple  reverse  rate  does  not  reveal  the  degree  of  finality  of 
appellate  decisions.  It  fails  to  distinguish  flat  reversals,  which  officially  pre- 
clude further  lower  court  discretion,  from  remands,  which  often  leave  some 
degree  of  lower  discretion  intact.  Given  the  special  opportunities  for  resistance 
by  lower  courts  after  remand,  we  distinguished  remands  from  flat  affirmances, 
reversals,  and  other  disposition  of  the  caseload  in  Table  V. 

TABLE  V.-CIRCUIT  COURT  FINALITY 


Affirm 
(percent) 

Reverse 
(percent) 

Remand 
(percent) 

Other 
(percent) 

Total 

Circuit 

N 

(Percent) 

District  of  Columbia 

Second 

Fifth 

68.7 
73.1 
63.1 

8.8 
7.4 
7.1 

18.6 
13.6 

24.5 

3.8 
5.9 
5.3 

1,336 
1,357 
2,248 

100 
100 
100 

Sums _. 

67.4 

7.7 

19.9 

5.1 

4,941 

100 

Since  most  remands  are  reversals,  and  vice  versa,  the  primary  result  of  dis- 
tinguishing flat  decisions  from  remands  is  a  sharp  drop  in  the  reversal  rate 
from  21.1%  to  7.7%.  Admittedly,  this  estimate  of  finality  rests  on  the  not- 
always-valid  assumption  that  remand  preserves  some  discretion  on  lower 
courts.  Still,  by  reminding  us  of  the  opportunity  that  often  does  pass  to 
lower  courts  after  appeal,  the  estimate  alters  the  picture  of  appellate  power 
implicit  in  flat  reversal  rates  within  hierarchical  models.  When  we  recall  that 
the  great  majority  of  cases  are  never  litigated  or  appealed  in  the  first  place, 


"  Sheldon  Goldman,  "Conflict  and  Consensus  in  the  United  States  Courts  of  Appeals," 
1968  Wisconsin  Law  Review  461.  Dissent  rates  for  judges  are  the  number  of  sittings  per 
judge  divided  by  the  number  of  dissents  each  judge  wrote  or  joined. 

"  Richardson  and  Vines,  op.  cit..  pp.  127-29. 

15  See,  e.g.,  Cong.  Rec. — Senate,  March  26.  1970,  S4631-34. 

i«The  D.C.  reversal  rate  for  fiscal  1965-67  was  21.6%  civil  and  16.5%  criminal. 
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the  finding  that  87.3%  of  the  appeals  in  this  sample  were  either  aflBrmed  or 
returned  for  further  consideration  reinforces  a  "bottom-up"  view  of  decision- 
making in  the  federal  legal  system. i'^  It  also  highlights  the  use  of  remands  as 
an  appellate  technique.  Tribunals  below  are  seldom  flatly  overruled. 

Now  let  us  contrast  these  circuit  decisions  with  their  fate  in  the  Supreme 
Court.  Table  VI  distinguishes  circuit  decisions  which  were  not  appealed  from 
those  which  were  appealed  and  declined  or  accepted  by  the  justices.  (To 
account  for  two  circuit  cases  that  were  unconsolidated  by  the  justices  and 
two  that  were  consolidated  but  treated  separately  with  appeals  from  other 
circuits,  the  total  number  of  circuit  decisions  becomes  4.945.)  ^^ 

TABLE  VI.— SUPREME  COURT  REVIEW  OF  CIRCUIT  DECISIONS 
IN  =4,9451 


Total 

No  appeal 
(percent) 

Granted 

Circuit 

N 

(Percent) 

(percent) 

N 

(Percent) 

District  of  Columbia 

Second 

Fifth 

1,337 
1,359 
2,249 

100 
100 
100 

88.3 
70.3 
80.3 

10.3 
26.3 

18.1 

19 

45 
36 

1.4 
3.3 

1.6 

Sums 

4,945 

100 

79.7 

18.3 

100 

2.0 

The  most  striking  pattern  is  how  few  petitions  for  certiorari  were  granted 
by  the  justices.  Litigants  appealed  1,004  or  20.3%  of  the  circuit  decisions  to 
the  Supreme  Court,  which  granted  certiorari  in  10%  of  those  appealed.  The 
Court  decided  exactly  100  cases  or  2.0%  of  the  entire  sample  of  4,945  circuit 
cases. 

The  l-in-5  rate  of  appeal  to  the  Supreme  Court  was  double  the  classic  hunch 
estimate  of  10%.  But  the  Court's  decisions  confirm  the  expectation  that  jus- 
tices grant  certiorari  primarily  to  reverse  decisions  below.  Table  VII,  which 
presents  the  Supreme  Court's  decisions  according  to  the  same  categories  as 
in  Table  IV  for  the  circuits,  shows  that  the  Supreme  Court  disturbed  two 
out  of  three  decisions  it  heard.  This  reversing  rate  was  almost  triple  that  of 
the  three  circuits.  Similar  contrasts  prevail  across  a  wide  spectrum  of  deci- 
sional characteristics.  Although  the  rate  of  decision  by  full  opinion  (62%) 
was  only  slightly  higher  than  in  the  circuits,  the  in  forma  pauperis  rate  was 
13%  compared  to  1.0%  for  the  circuits.  Amicus  briefs  appeared  in  28%  as 
compared  to  1.4%  for  the  circuits.  Dissents  occurred  in  two-thirds  of  the 
cases  as  compared  to  8.3%  for  the  three  circuits.  Unexpectedly,  the  2nd  cir- 
cuit had  a  disproportionate  share  of  its  original  decisions  appeale<l,  accepted, 
and  reversed.  The  D.C.  circuit,  however,  fared  worse  after  certiorari  was 
granted.  That  court  had  4  reversals  for  every  aflSrmance  as  compared  to 
over  2-to-l  for  the  2nd  circuit  and  almost  2-to-l  for  the  5th  circuit.  As 
expected,  the  Supreme  Court  had  a  higher  mix  of  constitutional  questions 
(33%)  than  the  three  circuits  (9.3%),  relatively  more  criminal  cases  (31%) 
than  the  circuits  (23.8%),  and  a  larger  share  of  administrative  appeals  (23%) 
than  the  circuits  (13.4%).  Of  the  33  constitutional  cases,  25  concerned  criminal 
procedure,  only  4  involved  the  1st  Amendment,  and  not  one  involved  elections 
or  civil  rights.  In  cases  rising  through  the  three  federal  circuit  courts  during 
this  period,  the  Warren  Court  clearly  concentrated  on  economic  regulation 
and  criminal  law.^^  And  unlike  circuit  practices,  the  justices  aflBrmed  only 
one  criminal  case. 


^'  Dolbeare,  op.  cit.,  p.  891. 

18  There  were  35  consolidations  at  the  Supreme  Court. 

^»  There  were  3  important  civil  rights  decisions  in  the  statutory  category  :  Georgia  v. 
Rachel  384  U.S.  780  (1966)  ;  Greenwood  v.  Peacock,  384  U.S.  808  (1966)  ;  and  Pierson 
V.  Ray,  386  U.S.  547   (1967). 
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TABLE  VII.— SUPREME  COURT  DECISION  IN  CIRCUIT  CASES  REVIEWED 

[N  =  100] 


Circuit 

Affi 

rm  N 

MixN 

Reverse  N 

Avoid  N 

Other 

IN 

Total  N 

District  of  Columbia 

Second. 

Fifth 

3 
11 
11 

1 
0 
4 

13 
28 
20 

1 
1 
0 

1 
5 
1 

19 
45 
36 

Sums... 

25 

5 

61 

2 

7 

100 

1  Dismissals  after  certiorari  was  granted. 

These  contrasts  among  circuit  and  Supreme  Court  decisions  run  counter  to 
casual  assumptions  that  intermediate  appelate  courts  are  mirror  images  of 
Mt.  Everest.  A  comparison  of  the  business  of  the  Supreme  Court  and  the 
three  circuits  combined  in  Table  VIII  is  also  at  odds  with  the  popular  notion 
that  the  Warren  Court  in  this  period  was  essentially  a  civil  liberties  tribunal. 
Over  half  of  the  Court's  cases  from  these  circuits  were  economic  in  character, 
not  counting  10  criminal  cases  in  taxation  and  commerce.  Though  that  dis- 
tribution resembled  the  circuits',  the  Court  came  closer  to  mirroring  their 
business  within  personal  status  and  criminal  categories  than  within  the 
economic  sector.  The  justices  decided  both  a  lower  rate  of  contract  and  tort 
cases  than  the  circuits  and  a  surprisingly  higher  portion  of  commerce  and 
tax  cases. 

TABLE  VIM-COMPARISON  OF  APPELLATE  COURT  BUSINESS 


Contracts 

Torts.. 

Commerce.. 

Labor 

Taxation.. 

Personal  status.. 

Crimes  versus  persons. 
Crimes  versus  property 

Morals  offenses 

Miscellaneous  crimes.. 

Local 

Other 

Sums 


Three  circuits 

Supreme  Court 

N 

Percent 

N  and  percent 

554 

11.2 

12.4 

12.4 

10.0 

9.3 

16.5 

2.5 

9.7 

5.3 

2.2 

1.1 

7.4 

3 

615 

8 

614 
497 
459 
814 
125 
477 
261 

27 
8 
16 
16 
0 
8 
3 

109 
56 

6 
0 

364 

5 

4,495 


100.0 


100 


The  upshot  is  uneven  supervision  of  circuit  courts  by  the  justices,  which 
suggests  a  division  of  labor  among  appellate  tribunals  that  needs  to  be 
explored.2o  For  three  years,  during  which  they  handled  roughtly  40%  of  total 
circuit  business  after  hearings,  the  three  Courts  of  Appeals  were  left  largely 
to  their  own  devices  in  broad  ranges  of  litigation.  The  justices  exercised  no 
review  at  all  over  their  treatment  of  insurance  and  marine  contracts,  work- 
men's compensation,  fair  labor  standards,  parole,  social  security,  suffrage, 
and  school  desegregation.  The  justices  heard  only  one  appeal  in  negotiable 
instruments,  patents,  and  copyrights.  Their  remand  rate  (35%)  was  also 
twice  as  high  as  the  circuits'.  Notwithstanding  the  high  court's  propensity  to 
reverse,  the  justices  intervened  so  rarely  and  selectively  in  these  federal 
appeals  that  controls  on  the  discretion  of  circuit  judges  would  appear  to 
depend  less  on  fear  of  formal  reversal  than  on  the  informal  constraints 
embodied  in  the  notion  of  "judicial  role.'  Interviews  with  thirty-five  judges 
from  the  three  circuits  support  that  inference ;  Supreme  Court  review  looms 
as  too  irregular  for  rotating  circuit  judges  to  worry  greatly  about  reversal 
or  second-guessing  justices. 

These  conclusions  are  bolstered  by  our  estimates  of  the  formal  finality  of 
circuit  decisions  in  this  cycle  of  federal  appeals.  We  have  found  that  the 
three  Courts  of  Appeals  aflBrmed  67.4%  and  disturbed  26.2%  of  4,491  decisions 
in  three  fiscal  years.  One-fifth  of  their  decisions  were  appealed  to  the  Supreme 


=">  See  Martin  Shapiro,  Law  and  PoUtica  in  the  Supreme  Court   (New  York:  The  Free 
Press,  1964). 
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Court,  which  accepted  one-in-ten  and  disturbed  two-in-three  of  those  granted 
certiorari.  Of  4,945  circuit  decisions,  the  Supreme  Court  review  2.0%,  affirmed 
0.5%,  and  disturbed  1.4%.  In  effect,  the  three  tribunals  became  courts  of  last 
resort  in  98%  of  the  cases  and  made  decisions  that  formally  prevailed  in 
98.5% 

These  frequencies,  of  course,  do  not  mean  that  circuit  judges  were  49-times 
more  influential  over  federal  appeals  than  the  Supreme  Court.  Just  as  inter- 
mediate appellate  courts  are  highly  dependent  on  litigants  and  tribunals  below, 
so  are  they  theoretically  bound  by  other  Supreme  Court  decisions  in  like  cir- 
cumstances and  influenced  by  the  decisions  of  other  circuits,  too.  One  Supreme 
Court  decision  may  control  dozens  of  similar  circuit  cases,  and  in  a  case-law 
system  we  cannot  assume  that  a  lower  court  must  be  reversed  in  order  to 
follow  a  higher  one.^i  Nor  is  each  appeal  in  the  circuit  component  of  equal 
significance  to  those,  e.g..  Butts,  Wade,  Gojack,  Afroyim,  and  Red  Hon,  which 
the  justices  heard. 22  Yet  these  frequencies  do  help  to  establish  the  opportun- 
ities of  circuit  courts  to  affect  national  law  and  further  understanding  of 
their  appellate  roles. 

In  the  first  place,  these  findings  speak  volumes  about  the  dependency  of  the 
Supreme  Court  on  the  Courts  of  Appeals  to  enforce  the  supremacy  and  uni- 
formity of  national  law.  The  justices  exert  direct  control  over  so  little  federal 
litigation  that  those  concerned  with  the  distribuion  of  individual  justice  or 
the  administration  of  national  policy  through  law  should  look  not  only  up 
but  down  and  around. 

This  lesson,  of  course,  is  implicit  in  the  Judiciary  Act  of  1925,  which  gave 
justices  discretionary  docket  control  and  circuit  judges  the  main  job  of  ad- 
judicating federal  appeals.  But  that  job,  secondly,  entails  significant  policy- 
making fimctions.  It  is  an  old  adage  that  those  who  administer  a  ix)licy  help 
to  make  it.  Unless  we  assume  that  10  cases  screened  into  the  Supreme  Court 
exhausted  all  important  policy  issues  embedded  in  almost  5,000  federal  ap- 
peals, this  sampling  indicates  that  the  adage  applies  forcefully  to  U.S.  Courts 
of  Appeals.  Circuit  judges  help  to  structure  issues  on  their  way  to  the 
Supreme  Court ;  they  have  substantial  opportunity  to  create  or  to  resist 
judicial  policy  when  the  justices  cannot  or  will  not  intervene,  which  is  nearly 
all  the  time.  Despite  the  constraints  that  may  prevent  circuit  judges  from 
fashioning  changes  whole-cloth,  several  examples  come  to  mind  when  these 
circuits  did  make  groundbreaking  final  decisions.23  From  either  a  functional 
or  a  policy  standpoint,  key  relationships  among  the  Supreme  Court  and  the 
two  level  below  thus  turn  on  the  screening  processes  by  which  litigants  and 
the  justices  select  what  cases  the  Supreme  Court  will  hear. 

Ill 

In  a  leading  study  of  the  Supreme  Court's  certiorari  jurisdiction,  Joseph 
Tanenhaus  and  his  students  developed  the  theory  that  certain  "cues"  in 
certiorari  petitions  guide  the  justices  in  narrowing  their  grants  of  certiorari 
to  a  select  few.^^  The  cues  found  were  dissension  within  lower  courts,  civil 
liberties  or  economic  issues,  and  most  notably  when  the  federal  government 
seeks  review.  No  attempt  was  made  to  replicate  Tanenhaus'  method  or  to 
isolate  the  same  variables  in  this  sample,  but  certain  characteristics  of  these 
circuit  appeals  were  compared  to  explore  the  screening  process.  The  hypotheses 
are  that  the  justices  were  inclined  to  hear  reversed  decisions  more  than 
affirmed  decisions,  nonunamous  decisions  more  than  unanimous  decisions,  and 
en    banc    decisions    more    than    panel    decisions.    The    comparative    rates    of 


=^  For  example,  3  other  remands  and  10  consolidations  from  the  2nd  and  5th  circuits  in 
this  sample  resulted  from  one  2nd  circuit  reversal — Marchetti  v.  U.S.,  390  U.S.  39  (1968). 

-^Curtis  Publishing  Co.  v.  Butts.  388  U.S.  130  (1967);  U.S.  v.  Wade.  388  U.S.  218 
(1967)  :  Gojack  v.  U.S..  384  U.S.  702  (1966)  ;  Afroyim  v.  Rusk,  387  U.S.  253  (1967)  ; 
and  Red  Lion  Broadcasting  Co.  v.  FCC.  395  U.S.  367  (1969). 

==3  See.  e.g.,  Pearson  v.  Northeast  Airlines.  309  F.  2d  553  (2nd  Cir.  1962),  cert,  denied, 
372  U.S.  912  (1963)  ;  Durham  v.  U.S.,  214  F.  2d  862  (D.C.  Cir.  1954)  ;  Easter  v.  District 
of  Columbia.  361  F.  2d  50  (D.C.  Cir.  1966)  ;  U.S.  v.  Jefferson  County  Bd.  of  Educ,  372 
F.  2d  836  (5th  Cir.  1966),  380  F.  2d  385  (5th  Cir.  1967).  cert,  denied,  389  U.S.  840 
(1967)  :  Office  of  Communication  of  United  Church  of  Christ  v.  FCC,  359  F.  2d  994 
(D.C.  Cir.  1966)  ;  Environmental  Defense  Fund,  Inc.  v.  Ruckelshaus,  439  F.  2d  584 
(D.C.  Cir.  1971).  not  appealed,  Baltimore  Sun,  January  16,  1971.  Watch  for  Hawkins  v. 
Toicn  of  Shaw.  Miss.,  437  F.  2d  1286   (1971). 

"  See  Joseph  Tanenhaus  et  al..  "The  Supreme  Court's  Certiorari  Jurisdiction :  Cue 
Theory."  in  Glendon  Schubert  (ed.).  Judicial  Decision-Making  (Glencoe,  111.:  The  Free 
Press,  1963),  pp.  111-32.  Cf.  Richardson  and  Vines,  op.  cit.,  pp.  150-56. 
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certiorari  petitions  granted  in  these  situations,  reported  in  Table  IX,  support 
each  hypotliesis. 

TABLE  IX-SUPREME  COURT  CERTIORARI 


Type  of  circuit  decision 


Total  circuit  Rate  of 

Total  circuit       Rate  appealed  decisions  certiorari 

decisions  (N)  (percent)        appealed  (N)   granted  (percent) 


Affirmance 

Reversal  and  mixed. 

Other  and  avoid 

All  cases 

Unanimous 

Split._ 

All  cases 

Panel. ._ 

En  banc... 

All  cases 


3,357 

23.0 

772 

7.9 

1,300 

16.2 

211 

15.2 

288 

7.3 

21 

33.3 

4,945 

20.3 

1,004 

10.0 

4,535 

18.7 

848 

8.0 

410 

38.0 

156 

20.5 

4,945 

20.3 

1,004 

10.0 

4,903 

20.1 

987 

9.7 

42 

40.5 

17 

23.5 

4,945 

20.3 

1,004 

10.0 

The  hypothesis  for  reversed  decisions  received  weaker  support  than  the 
hypotheses  for  split  and  en  banc  decisions.  A  related  reason  may  be  that  re- 
versals were  weaker  "cues"  to  appellants  than  split  and  en  banc  decisions. 
Reversals,  unexpectedly,  were  appealed  at  a  lower  rate  than  aflSrmances. 

Disagreements  between  levels  in  a^  circuit  may  project  weaker  signals  of 
relevance  to  the  Supreme  Court  than  disagreements  within  Courts  of  Appeals. 
Since  the  data  in  Table  IX  mix  the  motives  of  appellants  and  justices,  it  is 
impossible  to  unravel  them  conclusively.  However,  the  results  after  certiorari 
was  granted  in  these  cases  reinforce  the  significance  of  the  screening  process. 
There  was  little  difference  in  how  the  Supreme  Court  treated  circuit  decisions 
accepted  for  review.  The  Court  disturbed  reversals  and  mixed  decisions  at 
about  the  same  rate  (71.4%)  as  affirmances  (67.2%).  No  great  differences 
existed  between  its  rate  of  disturbing  unanimous  (67.5%)  and  split  (59.4%) 
decisions.  Thus  a  relationship  between  intracircuit  disagreement  and  Supreme 
Court  judgments  did  emerge  by  what  the  justices  decided  to  review.  Cue 
theory,  on  the  other  hand,  probably  should  be  expanded  to  include  decisions  of 
appellants  which,  after  all,  determine  the  appeals  that  justices  see.  These 
appeals  were  unexpectedly  inelastic.  The  rate  of  appeal  from  the  circuits  to 
the  Supreme  Court  (20.3%)  did  not  fall  as  much  below  the  estimated  rate 
from  district  courts  to  the  circuits  (29.4%)  as  one  would  expect  from  9-1  odds 
against  acceptance.  AflBrmed  decisions  also  were  appealed  at  a  higher  rate  than 
disturbed  decisions  in  face  of  a  2-1  lower  chance  of  acceptance.  Are  judges 
right  about  the  waste  of  resources  on  unnecessary  appeals? 

Additional  light  on  intercourt  relations  is  provided  by  Table  X,  which  justa- 
poses  these  decisions  at  both  appellate  levels  in  order  to  discover  who  sup- 
ported whom.  The  nebulous  data  in  "Avoid"  and  "Other"  columns  are  excluded 
from  much  of  the  following  analysis.  Both  "disturbed"  decisions  and  "conflicts" 
between  levels  are  composed  of  mixed  decisions  and  reversals. 

TABLE  X— INTERCOURT  RELATIONS 


Circuit  decisions 
(N  =4,845) 

Supreme  Court  decisions 

Number  of 
appeals 

Reviewed 
declined 

Affirm 

Disturb 

Avoid/ 
other 

Sums 

Court  of  appeals  affirm 

Court  of  appeals  disturb-     .    . 

2,585 
1,089 

710 

179 

15 

16 
8 

1 

41 
21 

4 

5 
3 

1 

3,330 
1,300 

Court  of  appeals  avoid/other 

267 

288 

Sums 

3,941 

904 

25 

66 

9 

4,945 

Our  conclusions  are,  first,  that  the  Supreme  Court  disturbed  more  circuit 
affirmances  (41)  that  it  reaffirmed  (16).  Hence,  the  Supreme  Court  injected 
more  court-conflict  into  this  stream  of  litigation  than  it  averted  or  resolved 
(32).  Second,  the  Supreme  Court  disturbed  more  circuit  reversals  and  remands 
(21)   than  it  affirmed   (8).  Hence,  when  conflict  already  existed  between  dis- 
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trict  courts  or  agencies  and  the  circuit  courts,  the  Supreme  Court  disturbed 
more  circuit  resolution  of  conflict  than  it  sustained  and  sided  more  often  with 
original  than  with  appellate  tribunals.  But,  third,  the  justices  also  disturbed 
more  district  court  and  agency  decisions  (41)  than  they  affirmed  (37). ^s  Hence, 
we  cannot  leap  to  the  conclusion  that  the  Supreme  Court  was  basically  sup- 
portive of  original  tribunals.  Rather,  the  first  two  conclusions  (which  confirm 
those  of  Richardson  and  Vines)  and  the  third  resolve  into  a  final  and  decep- 
tively simple  conclusion  that  the  justices  supported  whoever  agreed  with  them 
in  whatever  interested  them  in  appeals  before  them.  A  100%  reversal  rate, 
the  theoretical  optium  use  of  Supreme  Court  resources,  is  unlikely  for  the 
same  reasons.  Hence,  amending  some  implications  of  cue  theory,  the  Supreme 
Court  was  less  interested  in  resolving  intracircuit  disagreements  per  se  than 
in  resolving  the  policy  disputes  with  which  those  disagreements  correlated. 

In  other  words,  Supreme  Court  review  of  the  three  Courts  of  Appeals  in  this 
period  was  less  the  resolution  of  court  conflict  than  "applied  politics" — securing 
the  supremacy  of  highly  selective  policy  values  irrespective  of  levels.2« 

It  may  be  objected  that  resolving  intra-circmt  conflict  is  irrelevant,  because 
that  is  not  recognized  among  the  purposes  of  certiorari  in  Supreme  Court  Rule 
19  whereas  resolving  infer-circuit  conflict  and  securing  circuit  compliance  are. 
However,  the  Court's  own  explanation  for  granting  certiorari  in  these  cases 
buttress  the  conclusion.  Of  the  58  cases  in  which  reasons  were  offered,  the 
justices  stated  a  substantial  federal  question  in  37,  intercircuit  conflict  in  only 
12,  both  in  7,  and  circuit  compliance  in  2.  The  signs  from  these  appeals  point 
in  the  same  direction :  the  high  court  appears  to  have  given  priority  to  its  law- 
making or  supremacy  functions  rather  than  to  its  court  conflict-resolution  or 
uniformity  functions. 

IV 

Alexander  Bickel  recently  observed  that  political  scientists  often  discover 
"what  most  lawyers  thought  they  knew  anyway  .  .  ."  ^7  The  above  conclusions 
may  strike  some  as  belonging  in  the  same  class.  Wise  readers  will  also  beware 
projecting  these  samplings  beyond  their  own  time  and  place.  Already  the  D.C. 
circuit  has  lost  its  local  jurisdiction,  the  5th  circuit  has  suffered  stinging  re- 
versals in  school  desegregation  cases,  all  three  circuits  but  especially  the  2nd 
have  undergone  substantial  personnel  changes,  and  the  Warren  Court  is  no 
more.  28  To  validate  a  policy-making  priority  also  requires  more  extensive 
analysis  of  intercircuit  conflicts  than  is  possible  here.  Nevertheless,  the  evidence 
that  the  high  court  concentrated  on  its  policy  goals  rather  than  uniformity  is 
important  for  at  least  two  reasons. 

First,  it  highlights  the  roles  of  Courts  of  Appeals  in  the  federal  judicial 
system.  These  tribunals  serve  not  merely  to  screen,  fllter,  and  apply  federal 
law  so  that  the  justices  may  innovate.  As  courts  of  last  resort  in  the  over- 
whelming majority  of  cases,  they  make  national  law  residually  and  regionally. 
Whether  Courts  of  Appeals  are  conceived  of  as  political  actors  with  distinct 
constituencies  or  as  functionaries  in  a  legal  bureaucracy,  the  magnitude  of 
their  finality  in  contexts  of  regional  recruitment  and  organization  produces  a 
federal  judicial  system  that  is  more  heterogeneous  than  hierarchical  in  practice. 
While  circuit  judges  undoubtedly  decide  large  quantities  of  litigation  of  interest 
only  to  individual  litigants,  in  aggregate  even  these  decisions  constitute  public 
policy.  The  lack  of  discretionary  docket  control  probably  gives  circuit  judges 
more  sustained  policy  coverage  than  their  superiors.  (Cf.  Tables  III  and  VIII.) 
And  unless  we  assume  that  an  extremely  small  percentage  of  cases  are  coter- 


2=  The  justices  upset  41  original  decisions  by  disturbing  41  circuit  affirmances.  They 
sustained  37  original  decisions  by  affirming  16  circuit  affirmances  and  disturbing  21 
circuit  reversals  and  remands. 

2«  Felix  Frankfurter,  as  quoted  in  Alexander  M.  Bickel,  The  Supreme  Court  and  the 
Idea  of  Progress  (New  York:  Harper  &  Row,  1970),  p.  20.  Cf.  Richardson  and  Vines, 
op.  cit.,  pp.  151-55.  Even  the  choice  of  a  regional  or  local  federal  forum  to  enforce 
national  law  appears  to  hinge  on  which  level  Is  in  accord  with  Supreme  Court  values. 
Cf.  Alexander  v.  Holmes  County  Bd.  of  Educ,  396  U.S.  19  (1969),  and  U.S.  v.  Mont- 
gomery County  Bd.  of  Educ,  395  U.S.  225  (1969).  For  evidence  that  the  Supreme  Court 
does  not  automatically  grant  certiorari  whenever  intercircuit  conflict  exists,  see  Robert  L. 
Stern  and  Eugene  Gressman,  Supreme  Court  Practice,  4th  ed.  (Washington  :  Bureau  of 
National  Affaids,  Inc..  1969),  pp.  154-58,  and  sources  cited. 

"Bickel,  op.  cit..  p.  88. 

"  See  District  of  Columbia  Court  Reform  and  Criminal  Procedure  Act  of  1970,  Public 
Law  91-358,  84  Stat.  473;  Alexander  v.  Holmes  County  Bd.  of  Educ,  396  U.S.  19  (1969)  ; 
Carter  v.  Western  Feliciana  Parish  School  Bd.,  396  U.S.  290  (1970)  ;  and  New  York 
Times,  February  14,  1971,  p.  25. 
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minous  with  the  policy  potential  of  federal  appeals,  we  must  presume  that 
significant  judicial  policy-making  occurs  in  one  of  the  oldest  regional  operations 
of  federal  power  in  existence. 

Second,  the  high  court's  policy  priority  coincided  with  a  remarkable  explosion 
of  federal  appeals  in  the  last  decade.  This  growth  has  enlarged  the  capacity  of 
circuit  courts  to  influence  public  policy,  because  it  has  increased  the  Supreme 
Court's  reliance  on  the  circuits  to  enforce  national  law  while  decreasing  the 
Court's  ability  to  insure  uniformity  among  them. 29  To  enforce  national  law 
under  present  growth  trends,  in  short,  the  Supreme  Court  must  increasingly 
rely  on  the  very  courts  in  a  position  to  Balkanize  federal  law.  The  same  forces 
also  tax  the  ability  of  Courts  of  Appeals  to  maintain  uniformity  within  the 
circuits  and  to  adjudicate  the  increasing  volume  without  resort  to  mass- 
production  techniques  that  are  the  bane  of  American  trial  courts.  All  the  more 
important,  therefore,  become:  (1)  the  screening  process  by  which  Supreme 
Court  justices  select  their  targets,  and  (2)  the  decisional  relationships  within 
and  among  the  eleven  Courts  of  Appeals.  Why  are  these  the  appellate  judicial 
processes  we  know  least  about? 


^  Filings  of  federal  appeals  more  than  doubled  In  the  1960s  and  Increased  at  a  faster 
rate  than  district  court  trials.  For  growth  projections,  see  Will  Shafroth,  "Survey  of 
U.S.  Courts  of  Appeals,"  42  F.R.D.  243  (1967),  and  "Survey  of  the  United  States  Courts 
of  Appeals,"  U.S.  House  of  Representatives,  Committee  on  the  Judiciary,  92nd  Cong., 
1st  Sess.,  Hearings  to  Establish  a  Commission  on  Revision  of  the  Judicial  Circuits  of  the 
United  States,  (1972),  pp.  192-227;  and  statements  of  Brown,  J.,  in  NLRB  v.  Amalgated 
Clothing  Workers,  Local  990,  430  F.  2d  966  (5th  Cir.  1970),  and  Hearings,  op.  cit.,  pp. 
88-107. 
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